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IN THE 


United States Court of Appeals 

for the District of Columbia. 


April Term, 1942 


No. 8278. 


WILLIAM W. MCDONALD, Appellant, 

vs. 

UNITED STATES, Appellee. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

The jurisdiction of the District Court was founded upon 
Title 18, Section 44 of the District of Columbia Code, 
(1929) and the jurisdiction of this Court is founded on 
Title 18, Section 25. Judgment below was entered on the 
29th day of May, 1942. Notation of Appeal to this Court 
was made on the 3rd. day of June, 1942. 

Statement of the Case. 

The appellant herein, William W. McDonald, is the 
Secretary and Treasurer of the Kentucky Drilling Com- 
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pany, an organization which he helped organize and which 
is the owner of valuable oil leases in the State of Ken¬ 
tucky. (Record page 67.) Through a broker named Canby 
the appellant learned that Florence V. Kerr was the owner 
of a certain Wellington Trust Fund Certificate, being cer¬ 
tificate No. WP-2525, held for Mrs. Kerr in the office of 
Canby. McDonald, who was looking for investors in the 
Kentucky Drilling Company, asked Mrs. Edith Gardner, 
an acquaintance of Mrs. Kerr, to arrange an introduction 
with a view of interesting Mrs. Kerr in the oil investment. 
(Appendix page 10.) When Mrs. Gardner went to see Mrs. 
Kerr, in the interest of McDonald, she found her in an ill 
condition (Appendix page 10) and somewhat worried over 
a law suit pending against her, arising out of an accident 
in which Mrs. Kerr’s automobile killed a man. (Appendix 
pages 4, 9, and 10.) Mrs. Kerr suggested to Mrs. Gardner 
that she turn all of her assets and property over to Mrs. 
Gardner so that if a judgment were rendered against her 
she could say she had nothing. (Appendix page 10.) The 
suit was for $20,000 (Appendix page 9) and was filed in 
Maryland; another suit, arising out of the same accident, 
was filed in the District of Columbia. (Appendix page 5.) 
Mrs. Kerr is a member of the bar of the District of Co¬ 
lumbia and holds two law degrees. (Appendix page 4.) She 
is also a graduate of a business course and had worked in 
the Civil Service of the United States Government. (Ap¬ 
pendix page 5.) Mrs. Gardner got in touch with McDonald 
and asked his assistance in drawing the necessary papers to 
accomplish the purpose of concealing Mrs. Kerr’s assets. 
(Appendix pages 10 and 12.) Accordingly, McDonald had 
an attorney draw a Power of Attorney (Appendix page 7) 
giving Mrs. Gardner authority to go into Mrs. Kerr’s 
safety deposit box, which had been rented under her maiden 
name, Florence V. Voelzel, since the time of the said acci- 
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dent, (Appendix page 5) and take out the stocks, bonds and 
jewelry therein. McDonald was present when this Power 
of Attorney was signed. (Appendix page 9.) A letter of 
authorization from Mrs. Kerr to McDonald was signed by 
Mrs. Kerr a few days later, giving McDonald the authority 
to take the Wellington Fund Certificate in Mr. Canby’s 
office and re-invest it for Mrs. Kerr in some security to net 
her not less than five percentum per annum. (Appendix 
page 13.) McDonald prepared this letter and gave it to 
Mrs. Gardner to get Mrs. Kerr’s signature. He was not 
present when it was signed. (Appendix page 11.) Mrs. 
Kerr knew what she was doing at the time she signed the 
various papers. (Appendix pages 6 and 7.) Acting upon 
this authorization McDonald secured the said certificate, 
being No. WP-2525, (Appendix page 7) had it cashed 
through Mrs. Gardner, who acted as attorney-in-fact for 
Mrs. Kerr, and invested the proceeds in the Kentucky 
Drilling Company in the name of and for the benefit of Mrs. 
Kerr. Said company had been paying five percent on this 
investment (Appendix page 15) as they are producing oil 
and have leases on valuable oil land and a priority order 
from the War Production Board to sink fifteen additional 
wells. (Appendix page 15.) 

Meanwhile, Mrs. Gardner, acting with Mrs. Kerr, ac¬ 
quired possession of all of Mrs. Kerr’s stocks, bonds and 
jewelry and placed them in a safety deposit box in Mrs. 
Gardner’s name. To do this it was necessary to have Mrs. 
Kerr sign another power of attorney and other letters of 
authorization. (Appendix page 12.) McDonald was not 
present when these papers were signed, (Appendix page 
11) and apparently had no further interest in the transac¬ 
tions with the exception of assisting in the preparation of 
the various papers. It was through the second Power of 
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Attorney mentioned that Mrs. Gardner had the authority 
to act for Mrs. Kerr in the cashing of the Wellington Fund 
Certificate invested for Mrs. Kerr by McDonald. 

Mrs. Gardner now had virtually all of Mrs. Kerr’s assets 
with the exception of the investment in the Kentucky Drill¬ 
ing Company. Among these assets were two other Well¬ 
ington Fund Certificates, numbered WP-2348 and WP-2511, 
respectively. At this time Mrs. Kerr was so ill that Mrs. 
Gardner had to take care of her. She sent her to a hos¬ 
pital for treatment and then to a rest home. Mrs. Kerr 
was brought back to her apartment for one day but was 
sent to a hospital again and then to another rest home. 
(Record page 58.) During this time Mrs. Gardner made all 
the arrangements at the various hospitals and rest homes, 
hired the nurses and paid the bills with Mrs. Kerr’s money. 
( Appendix pages 13 and 14.) It was agreed between Mrs. 
Kerr and Mrs. Gardner that Mrs. Gardner should be paid 
$2,500 for taking care of Mrs. Kerr’s assets. (Appendix 
page 11.) Mrs. Gardner cashed the other two Wellington 
Fund Certificates herself. These were the ones numbered 
WP-2348 and WP-2511 and the proceeds amounted to close 
to Four Thousand Dollars which Mrs. Gardner converted 
to her own use as well as paying hospital bills for Mrs. 
Kerr. (Appendix, page 4.) McDonald, the appellant, had 
nothing to do with this transaction with the exception, as 
previously stated, that he aided in the preparation of the 
letters of authority as well as all the other papers connected 
with the transfer of Mrs. Kerr’s assets to Mrs. Gardner. 

All of the assets were returned to Mrs. Kerr prior to the 
trial herein appealed from, with the exception of the three 
Wellington Fund Certificates hereinbefore mentioned. Four 
One Thousand Dollar debenture notes, paying five percen- 


turn per annum, of the Kentucky Drilling Company were 
given to Mrs. Kerr’s attorneys. These were the proceeds 
of Wellington Fund Certificate No. WP-2525, invested for 
Mrs. Kerr by McDonald under the authorization given by 
her to him. Wellington Fund Certificates numbered WP- 1 
2348 and WP-2511 were never returned to Mrs. Kerr, nor 
were the proceeds thereof. These were the certificates 
cashed by Mrs. Gardner. McDonald had nothing to do 
with the cashing of them and received none of the pro¬ 
ceeds. 

At the conclusion of the Government’s case the prosecu- I 
tion offered all of the various papers in evidence, being Ex- | 
hibits 1 to 43, inclusive. Counsel for the defendant objected 
on the ground that no conspiracy had been shown. The 
objection was overruled, the Exhibits were admitted, and 
an exception was noted. (Appendix page 14.) Defense 
counsel moved for a directed verdict of acquittal (Appen¬ 
dix page 14) at that time and again at the conclusion of the 
whole case (Appendix page 16) but was overruled. 

✓ 

Edith D. Gardner pleaded guilty to the Ninth Count of the 
indictment which alleged conspiracy to commit grand lar¬ 
ceny. The case against Robert E. Gardner, a third defend¬ 
ant, and the husband of Edith D. Gardner, was nolle prossed. 
The appellant, McDonald, went to trial on the whole indict¬ 
ment but the Trial Court directed a verdict on all of the 
counts except those numbered three, six, and nine. Count 
number three alleged that the defendant McDonald com¬ 
mitted Grand Larceny of Wellington Fund Certificate No. 
WP-2525; (Appendix page 20) count number six of the in¬ 
dictment alleged embezzlement on the part of McDonald 
of the same Wellington Fund Certificate No. WP-2525; 
(Appendix page 24) count number nine alleged conspiracy 
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to commit grand larceny of certain stocks and bonds of 
Mrs. Kerr and Wellington Fund Certificates numbered 
WP-2348 and WP-2511. (Appendix page 27.) Wellington 
Fund Certificate No. WP-2525 was not mentioned in count 
nine of the indictment. (Appendix pages 27, 28, and 29.) 
The jury found the appellant not guilty on counts numbered 
three and six but returned a verdict of guilty on count 
number nine. 

From said conviction the defendant appeals. 

Statutes Involved. ; 

Title 18, Section 88, U. S. Code. 

Conspiracy to commit offense against the United States. 
If two or more persons conspire either to commit any of¬ 
fense against the United States, or to defraud the United 
States in any manner or for any purpose, and one or more 
of such parties do any act to effect the object of the con¬ 
spiracy, each of the parties to such conspiracy shall be fined 
not more than $10,000, or imprisoned not more than two 
years, or both. (R. S. Section 5440; Mar. 4, 1909, C. 321, 
Section 37, 35 Stat. 1096.) 

Assignment of Errors. 

Comes now the defendant by his attorneys and assigns 
as errors committed by the Court during the trial of the 
above entitled cause the following: 

1. The Court’s action in admitting into evidence certain 
exhibits as proof of alleged overt acts on the part of the 
defendant without proof that said defendant was involved 
in a conspiracy. 
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2. The Court’s action in refusing defendant’s motion for 
a directed verdict of not guilty on the ninth count of the 
indictment charging the defendant with conspiracy to com¬ 
mit Grand Larceny, after failure of prosecution to prove 
a conspiracy on the part of defendant. 

Summary of Argument. 

The Trial Court committed error in admitting in evi¬ 
dence certain letters, papers and documents as alleged 
overt acts, on the part of the appellant, to a conspiracy, 
without any proof that appellant took part in a conspiracy. 
There was no single design shown for the accomplishment 
of a common purpose between appellant and other per¬ 
sons. 

The Trial Court also committed error in refusing to di¬ 
rect a verdict of not guilty in behalf of the appellant on the 
conspiracy count of the indictment because there was no 
proof that appellant took part in a conspiracy and there was 
no proof that appellant had the intent to conspire, or the 
knowledge of a conspiracy to commit grand larceny as al¬ 
leged by the prosecution. 

1 

ARGUMENT. 

L 

The Court erred in admitting into evidence certain 
exhibits as proof of alleged overt acts on the part of 
defendant without proof that said defendant was involved 
in a conspiracy. 

At the conclusion of the Government’s case in chief the 
prosecutor offered certain documents and exhibits into evi- 
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dence. The Trial Court committed error in allowing said 
documents into evidence because a perusal of the record 
shows that the prosecutor had failed to connect the appel¬ 
lant with a conspiracy. It is admitted that the appellant 
aided in the preparation of some of the papers and docu¬ 
ments then admitted in evidence and it is further admitted 
that this participation could have been considered an overt 
act IF A CONSPIRACY THEN EXISTED. But the ex¬ 
istence of such a conspiracy at that time was never proved 
by the prosecution. Moreover, there was no intent proved. 
In fact the evidence conclusively shows that the appellant, 
McDonald, had but one thought and one purpose in mind, 
namely, to get Mrs. Kerr to invest the proceeds of WELL¬ 
INGTON FUND CERTIFICATE NO. WP-2525. All of 
the facts both before and after, all of the transactions be¬ 
tween all of the parties show that this was McDonald’s only 
interest. He was never interested in any of the other as¬ 
sets of Mrs. Kerr and never received any benefits there¬ 
from. WELLINGTON FUND CERTIFICATE NO. WP- 
2525 was never mentioned in Count Number Nine of the 
indictment, upon which the appellant was convicted. 

A conspiracy must precede the overt act in actual point 
of time. Goukler vs. United States, 294 F. 274. This was 
never shown by the evidence and the possibility, as well as 
the probability, was that Mrs. Gardner decided entirely on 
her own initiative, exclusive of any action, knowledge or 
intent on the part of McDonald, to convert to her own use 
the assets of Mrs. Kerr as described in Count Nine of the 
indictment, sometime AFTER she got them into her pos¬ 
session. All of the evidence points to this fact. It is the 
duty of the Government to prove guilty knowledge of the 
accused. Stirlen vs. United States, 183 F. 302. A reading 
of the whole record does not show that the appellant had 
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any knowledge that the co-defendant, Mrs. Gardner, had 
converted the assets described in Count Nine of the indict¬ 
ment to her own use. In fact the evidence clearly indicates 
that a reasonable man would be led to believe that if Mrs. 
Gardner was holding any of Mrs. Kerr’s assets she was 
doing so in furtherance of the scheme of the two woman to 
conceal Mrs. Kerr’s assets because of the automobile dam¬ 
age suit against Mrs. Kerr. Intent of one cannot be im¬ 
puted to alleged co-conspirator who had no knowledge of 
the facts. Miller vs. United States, 133 F. 337. 

The prosecution must show proof of knowledge of facts 
on the defendant’s part, from which an intent to engage in 
the conspiracy may be inferred. Mere acquiescence is not 
sufficient. The evidence must show intentional participa¬ 
tion. Jianole vs. United States, 299 F. 496. 

While it is admitted that a conspiracy may be and often 
is proved by overt acts, Fisher vs. United States, 2 F. (2) 
843, nevertheless there must be a common design shown by 
. such acts. In Allen vs. United States, 4 F. (2) 688, 691, it 
was said: 

“A conspiracy may be established by circumstantial 
evidence or by deduction from facts. The common de¬ 
sign is the essence of the crime, and this may be made 
to appear when the parties steadily pursue the same 
object, whether acting separately or together, by com¬ 
mon or different means, but ever leading to the same 
unlawful result.” 

In short, before the prosecution should have been per¬ 
mitted to do as was done in the instant case, that is, be 
allowed to offer evidence of alleged overt acts in order to 
prove a conspiracy it should have first been proved that 
there was a SINGLE DESIGN for the accomplishment 
of a COMMON PURPOSE. Marino vs. United States, 91 
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F. (2) 691; Martin vs. United States, 100 F. 490; Troutman 
vs. United States, 306 IT. S. 649; Young vs. United States, 
306 U. S. 649. In the case at bar all evidence points away 
from rather than toward the accomplishment of the com¬ 
mon purpose by a single design. Moreover, it must be 
shown that the accused knew the purpose of the conspiracy. 
Marino vs. United States, supra. The gist of a conspiracy 
is the meeting of the minds for a definite criminal purpose 
ripened by doing an overt act. Sprague vs. Aderholt, 45 
F. (2) 790. 

The case of McDaniel vs. United States, 24 F. (2) 303 
held that mere knowledge of a conspiracy by others and 
sympathy with and approval of its object will not consti¬ 
tute the defendant a conspirator. 

n. 

The Court erred in refusing defendant’s motion for a 
directed verdict of not guilty on the Ninth Count of the 
indictment charging the defendant with conspiracy to 
commit grand larceny, after failure of the prosecution to 
prove a conspiracy on the part of the defendant. 

The Ninth Count of the indictment charged the appellant, 
McDonald, with conspiring with Mrs. Gardner and others 
to commit Grand Larceny of certain stocks, bonds, and 
other assets, together with WELLINGTON FUND CER¬ 
TIFICATE NO. WP-2348 and NO. WP-2511, all the prop¬ 
erty of Mrs. Kerr. The evidence shows all through the 
case that the only interest appellant had in anything was 
in WELLINGTON FUND CERTIFICATE NO. WP-2525. 
His interest was in that certificate alone from the very be¬ 
ginning and only for the purpose of having Mrs. Kerr re¬ 
invest it for her benefit. The facts show that this was done. 
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The appellant was charged with Grand Larceny of this 
said CERTIFICATE NO. WP-2525 in the Third Count of 
the indictment and with Embezzlement of this same CER¬ 
TIFICATE NO. WP-2525 in the Sixth Count of the indict¬ 
ment. Both of these aforementioned counts went to the 
jury with appropriate instructions, together with the Ninth 
Count. The jury correctly returned a verdict of NOT 
GUILTY on the Third and Sixth Counts of the indictment, 
but rendered a verdict of guilty on the Ninth Count. But 
the Ninth Count of the indictment should never have gone 
to the jury and the Trial Court committed error in doing 
so because conspiracy, as stated in the wording of the Ninth 
Count, was never proved on the part of the appellant, Mc¬ 
Donald. WELLINGTON FUND CERTIFICATE NO. 
WP-2525, the only thing in which appellant was involved, 
WAS NOT MENTIONED IN COUNT NINE OF THE IN¬ 
DICTMENT. This particular certificate was covered in 
Counts Three and Six of the indictment, and the jury found 
the appellant not guilty on these counts. 

The only substantial accusation against appellant in 
Count Nine of the indictment is in Overt Act 3 thereof 
where it is alleged merely that appellant McDonald was 
present on a certain day when a certain Power of Attorney 
was signed by Mrs. Kerr, the complainant; and in the same 
Overt Act 3 it is alleged that Edith D. Gardner took two 
WELLINGTON FUND CERTIFICATES NO. WP-2348 
and NO. WP-2511. 

The evidence shows that appellant aided in the prepara¬ 
tion of other papers involving the assets mentioned in Count 
Nine of the indictment but there is nothing in all of the 
evidence of the whole case which shows that appellant had 
any knowledge of, or intent to conspire with anyone to 
commit Grand Larceny of any of the assets mentioned in 
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Count Nine of the indictment. To the contrary, the evi¬ 
dence does show that there was an intent on the part of the 
complainant, Mrs. Kerr, to conceal these same assets men¬ 
tioned in Count Nine because of an impending automobile 
damage suit against her, by transferring all of her assets 
over to Mrs. Edith Gardner, for a consideration agreed 
upon between the two women. It was only in furtherance 
of this scheme, and in behalf of the complainant, Mrs. Kerr, 
that the appellant aided in the preparation of the papers 
and documents which the Government now contends are al¬ 
leged overt acts of a conspiracy. 

Though the offense of conspiracy may be established by 
circumstantial evidence, the circumstances must be of such 
character as to exclude every reasonable hypothesis but 
that of the defendant’s guilt of the offense charged. United 
States vs. Richards, 149 F. 443. Again, to sustain a con¬ 
viction of conspiracy, the facts proved must be of such 
character that, in connection with all explanations given, 
the jury could rightly think them inconsistent with inno¬ 
cence, Green vs. United States, 8 F. (2) 140. 

A conspiracy means that, on the part of two or more per¬ 
sons, there was a common purpose, supported by a con¬ 
certed action to defraud; that each had the intent to do it; 
that it was common to each of them; and that each under¬ 
stool the others as having that purpose. United States vs. 
Frisbie, 28 F. 808. The elements of the crime as stated in 
the aforementioned case have not been shown as applicable 
to the appellant by the evidence in the instant case. At no 
time was a common purpose shown; at no time was it shown 
that each had the intent to do it; at no time was it shown 
that the intent was common to each of them; at no time 
was it shown that each understood the other as having that 
purpose. 
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The fairly recent case of United States vs. Grossman, 55 
F. (2) 408, held: 

“ The elements of criminal conspiracy are: First, an 
object to be accomplished; second, a plan or scheme em¬ 
bodying means to accomplish that object; third, an 
agreement or an understanding between two or more 
defendants whereby they become definitely committed 
to co-operate for the accomplishment of the object by 
the means embodied in the agreement, or by any ef¬ 
fectual means; lastly, an overt Act.” 

The only part of the essential elements of the crime of 
conspiracy as stated above, that the prosecution has so 
much as attempted to prove against the appellant is an 
alleged overt act, that is, aiding in the preparation of cer¬ 
tain papers and letters. But, an overt act alone, without 
an unlawful agreement, is not a criminal conspiracy. The 
overt act must be an independent act following the con¬ 
spiracy, done to carry into the effect the object thereof. 
15 Corpus Juris Secundum, Secs. 43,1068. HaU vs. United 
States, 109 F. (2) 976. An overt act cannot be considered 
until it is found that the defendants were parties to a con¬ 
spiracy. The overt act must be independent of the con¬ 
spiracy. United States vs. Grossman, supra. And proof 
of an overt act alone is not sufficient. Bell vs. United States, 
2 F. (2) 543. 

To support the charge of conspiracy the intent to con¬ 
spire must be shown. Mackreth vs. United States, 103 F. 
(2) 495. One may examine the whole record of the evi¬ 
dence in the case at bar very minutely and nowhere can 
there be shown an intent to conspire on the part of the ap¬ 
pellant. 

The gravamen of the offense of conspiracy is the forma¬ 
tion of the agreement. Becker vs. United States, 5 F. (2) 



14 


45; Sloan vs. United States, 31 F. (2) 902: Ferracane vs. 
United States, 29 F. (2) 691. Again, an examination of the 
record fails to disclose proof of an agreement by the ap¬ 
pellant to conspire with anyone as alleged by the prosecu¬ 
tion. Conspiracy is bottomed on an agreement to accom¬ 
plish an illegal act, and without such agreement there can 
be no conspiracy. Marcante vs. United States, 49 F. (2) 
156. 


Conclusion. 

It is respectfully submitted that the judgment below 
should be reversed and the appellant granted a new trial. 

HARRY T. WHELAN, 
JOSEPH A. McMENAMIN, 
Attorneys for Appellant. 
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21 IN THE 

District Court of the United States 


For the District of Columbia. 
(Holding a Criminal Term.) 


United States, 
vs. 

Edith D. Gardner, et al . 


>- Criminal No. 67,570 


Excerpts from Bill of Exceptions. 
• * • • • 


21 FLORENCE VOELZEL KERR testified that she 
had lived in Washington since September 1, 1918; 
that she met the defendant William W. McDonald on 
August 29,1940, through Mrs. Edith D. Gardner. She had 
met Mrs. Gardner in 1937 or 1938 at the office of Mr. Canby 
who was at that time connected with the Wellington-Foun¬ 
dation Fund. She had purchased certificates in the Well¬ 
ington Foundation Fund from Mr. Canby and had other 
transactions with him. Mrs. Gardner was familiar with 
her transactions and business affairs. On August 29,1940, 
Mrs. Gardner came to witness’ apartment and remained 
there about two hours. McDonald was not present. From 
what witness remembers Mrs. Gardner came back later. 
McDonald was not with her on that occasion either. 
McDonald came in the next morning. Mrs. Gardner 
brought some papers up to witness. McDonald was with 
her. Witness was not able to sign the papers and McDon- 
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aid made the remark that he didn’t think witness was in 
any condition to sign any papers at that time and Mrs. 
Gardner insisted that witness was able, and finally, after 
several attempts, witness did sign certain papers. "Witness 
knows what those papers were. 

* # * * • 

22 These papers were signed in the presence of Mr. 

McDonald. Mrs. Gardner had introduced Mr. Mc¬ 
Donald to witness, stating that Mr. McDonald was a friend 
of hers that she had gone to see in regard to the Welling¬ 
ton Fund certificates. Thereupon the witness identified 
a document marked Government Exhibit for Identification 
No. 1 and testified that it was a power of attorney to 
Mrs. Gardner giving her authority to go into witness’ safe 
deposit box and to remove stocks and bonds and jewelry. 
That paper was signed by witness on August 30, 1940, 
in her maiden name in which name her safe deposit box 
in the Union Trust Company, Washington, D. C., was. 
At that time (when the safe deposit box was rented) wit¬ 
ness was living at 1433 Columbia Road. In this safe de¬ 
posit box, witness had all her stocks and bonds, with the 
exception of some that were at home, and her jewelry. 
Her Wellington Foundation certificates were in her steamer 
trunk in her apartment. She had two of these there, and 
Mr. Canby had another one at his office. 


24 Witness went to Providence Hospital the night of 
August 30 and remained there until about Septem¬ 
ber 12. On the day witness was leaving the hospital, 
McDonald saw her alone in her room. Mrs. Gardner 
had gone down to the hospital office to pay the bill, and 
Mr. Gardner and Mrs. Trimble, the nurse on duty, had 
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left the room, because Mrs. Gardner had said that Mr. 
McDonald wanted to speak to witness alone. Witness re¬ 
members distinctly that McDonald at that time suggested 
that witness endorse her stocks in blank so that Mrs. 
Gardner could, witness guesses, fill her name in. At that 
time there was an automobile suit pending and if a judge¬ 
ment were entered against witness, witness could say she 
didn’t have anything and Mrs. Gardner could say she 
didn’t have anything of witness’. At this time witness 
had met Mr. McDonald only once before, that is, that day 
at her apartment. 

# • • * • 

26 Witness never authorized McDonald, by conver¬ 
sation or otherwise, to invest her money in any 
venture of any kind, and McDonald never stated that he 
wanted to invest witness’ money in any kind of a venture. 
Asked why she signed the papers that had been identified^ 
witness replied because Mrs. Gardner practically insisted 
that she sign them. Mrs. Gardner stated to witness upon 
this occasion that she was going to see a friend of hers 
relative to the Wellington Foundation certificates. "When 
she came back she stated to witness that she had also gone 
to a lawyer and asked him about witness’ things in her 
safe deposit box, and he had advised her, in view of the 
fact that there was an automobile accident suit pending 
against the witness, to have witness give a power of 
attorney, giving authority to Mrs. Gardner to go in the 
safe deposit box and get her securities and jewelry and 
Mrs. Gardner was supposed to get another safe deposit 
box in her name and take care of them. 

« * • • • 
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27 On cross-examination witness testified that she 
learned that McDonald invested the proceeds of one 

certificate in—witness doesn’t know what it is—oil bond 
or certificate or something. The Court then asked witness 
how many certificates were there, and witness replied 
that there were three and that McDonald invested one out 
of the three certificates. Counsel for the defendant then 
resumed cross-examination and asked the witness what 
became of the other two certificates and the witness re¬ 
plied that Mr. and Mrs. Gardner got the proceeds of them 
and kept the proceeds. Witness’ attorneys in the civil 
suit, Mr. McGroary and Mr. Howder, got some kind of 
bonds from Mr. McDonald’s investment. Mr. McGroary 
was witness’ attorney at the beginning of the automobile 
accident suit and he called in Mr. Howder about the 15th 
or 16th of October 1940. In other words, before witness 
met Mrs. Gardner in August 1940, she had an attorney, 
Mr. McGroary. This automobile accident suit grew out 
of an accident in which a man in witness’ automobile was 
killed and witness was sued for damages. Asked whether 
witness was not then making an effort to conceal her 

28 assets so that the people who filed the suit could 
not collect judgment, witness replied that she was 

not trying to do anything until Mrs. Gardner got hold 
of her. At all the times testified about Mrs. Kerr was a 
member of the Bar of the District of Columbia and still 
is. She holds two law degrees. Witness knew what a 
power of attorney was. Witness knew that one of the 
papers she signed was a power of attorney, but Mrs. Gard¬ 
ner said she had gone to some lawyer and had gotten 
advice on that instead of going to witness’ own lawyer. 
Witness was not in any condition to read the papers and 
had only Mrs. Gardner’s word for what they contained. 
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Witness met Mrs. Gardner about March 1938 in Mr. Can¬ 
by’s office where Mrs. Gardner was a sales lady. Mr. 
Canby is a broker. Asked whether she had any business 
dealings with Mrs. Gardner at that time, witness replied 
that she believed that Mrs. Gardner was to receive the 
commission on one of the Wellington Fund certificates 
which witness had bought. Witness had confidence in Mrs. 
Gardner. Witness had explained her automobile accident 
to Mrs. Gardner before Mrs. Gardner came to see her 
about it. 

• • • • • 

28 Witness stated that there was a suit filed against 
her in the District Court of the United States for 

the District of Columbia and also one filed against her 
some place in Maryland. Witness does not know the 
amounts. She knows that $10,000 is the limit provided 
by the District of Columbia Code. She never saw the 
paper in the Maryland suit and does not know what 
amount was sued for. A friend of witness, Mr. Hunt, 
was driving the automobile at the time of the accident. 

• • # * • 

29 Witness identified her signature on another docu¬ 
ment dated August 29. Witness did not read that. 

Mrs. Gardner told her what it was. This was the one 
wherein Mr. Canby was authorised to turn over to Mr. 
McDonald the Wellington Foundation certificate, which he 
had had in his possession ever since witness purchased it 
in 1938. 

• • • • • 

34 In addition to being a graduate attorney and 
holding a degree of LL.M. Witness was employed 
by the Civil Service Commission in the District of Columbia. 
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Witness also took a special business course, where she took 
up accounting and bookkeeping. Witness’ maiden name 
was Florence Voelzel. Witness denied that she made any 
attempt to conceal assets until Mrs. Gardner had con¬ 
tacted witness. Witness put these securities in a safe 
deposit box under her maiden name of Florence 
35 Voelzel. Asked why she put it in her maiden name, 
witness said she had a personal reason. 

• • • * • 

37 Examination was as follows: 

By Mr. Whelan: 

Q. Then there was an attachment issued later? A. 
On the real estate, yes. 

Q. I see. Now, Mrs. Kerr, you drank intoxicants quite 
a bit other than what was recommended by your doctor, 
didn’t you? A. I don’t know as I did or not. 

Q. Then I take it from that that you may have or may 
not; is that right? A. You can suit yourself. 

Q. I am asking a question, Madam, that is all. Did you 
drink intoxicants to excess? A. I did not. 

Q. You did not? A. No, sir. 

Q. So when you answered that you may have or may 
not, you didn’t understand my question, is that right? 
A. I didn’t drink to excess. First, if I remember cor¬ 
rectly, you asked me if I took more than what the doctor 
had asked me to. 

Q. Then you never drank to the extent you didn’t 
know what you were doing? A. No, sir. 

Q. You always knew what you were doing? A. Yes, 
sir. 

Q. You had control of your faculties, is that correct? 
A. I certainly did. 
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Q. And having full control of your faculties, you had 
them when you signed those various papers, did you not? 
A. What? 

Q. You had those faculties when you signed those 
various papers? A. I—T—I remember signing those papers, 

and I remember her telling me what they were, yes. 

* # * * • 

(Testimony of William M. Canbv) 

38 Mr. Canby dealt in what is known as the Welling¬ 
ton Fund which is an investment trust, a large 

portfolio of securities in which the purchaser buys a pro 
rata interest. The income varies. It pays out all its 
earnings. The earnings of the portfolio are lumped to¬ 
gether, divided by the number of shareholders, and dis¬ 
tributed accordingly. Mrs. Kerr purchased a certificate 
in this fund, WP-2525, on December 7, 1938, with purchase 
price of $4350. Her income was reinvested in additional 
shares. She had the option of drawing it in cash or re¬ 
investing and she chose reinvestment. The reinvestment 
amount was $436.44 up to the time of liquidation; 

39 that is, from December 7,1938, to June 29,1940. In 
addition to this certificate, Mrs. Kerr purchased cer¬ 
tificate WP-2348 on August 16, 1938, for $4100 and certifi¬ 
cate WP-2511 on October 14, 1938 for $300. Witness held 
one of these certificates himself for Mrs. Kerr and he be¬ 
lieves it was WP-2525, the one purchased for $4350. He 
surrendered the certificate to Mr. McDonald on August 30, 
1940, and identified Government Exhibit No. 3 as Mr. 
McDonald’s receipt for it. 

• • • 4 • 

(Testimony of David C. Colladay) 

47 The Witness: Yes. Let me clarify that. There 
was found in the box a photostat copy of Law Re¬ 
porter No. 49, designated as a power of attorney, pur- 
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ported to be signed by Florence V. Kerr, and to be witnessed 
by Myrtle Buck and S. A. Williams, and to be dated 
September 4, 1940, and to be acknowledged in the District 
of Columbia the same date by Florence V. Kerr before 
W. H. Tyndall, Notary Public, and to empower Mrs. Edith 
D. Gardner, 1833 New Hampshire Avenue, Northwest, as 
attorney for the grantor, to purchase or otherwise acquire 
real estate, personal property, chattels, merchandise, or 
other goods, and to sell the same, executing therefor deeds, 
bill of sale, or other necessary instruments; to deposit and 
withdraw from banks, trust companies, or other financial 
institutions moneys belonging to the grantor; to execute, 
transfer and sell shares in any corporation where such 
shares appear in the grantor’s name; to purchase and 
sell the same for the grantor’s account; to act for her in 
the purchase of bonds and other securities of any and all 
descriptions, registered or unregistered; to enter into any 
safety deposit box wherever located and to remove there¬ 
from any and all of the contents thereof; to open in any 
bank or trust company an account in her name and to 
deposit in and withdraw from, moneys belonging to the 
grantor, or which should thereafter accrue to any of the 
transactions heretofore mentioned and described. 

# * • # * 


50 MRS. EDITH DAVIS GARDNER, called as a 
witness for the United States, testified as follows: 

51 That she is one of the defendants in this case and 
pleaded guilty to the conspiracy count yesterday; 

and that she went to see Mrs. Kerr on the 27th or the 28th 
of August, 1940. Mrs. Kerr had been sick. Witness went 
there on Sunday and was told by Mr. Carter, manager of 
the apartment house, that Mrs. Kerr was too sick to see 
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anyone, but would Mrs. Gardner please come back in 
the middle of the week. Witness went back on Wednesday.) 
Witness called McDonald on the telephone and discussed 
Mrs. Kerr with him and asked Mr. McDonald if he would 
help witness in the matter of having some papers drawn 
up because witness did not know how to go about having 
it done. Mr. McDonald went to a lawyer by the name of 
James J. Laughlin and afterward witness went there too. 
Government Exhibit No. 1 was a power of attorney Mr.| 
Laughlin gave to Mr. McDonald, which he brought to wit-1 
ness, and it was presented to Mrs. Kerr. McDonald was 
present when Mrs. Kerr signed it. 

• * « • • 

51 Witness identified Government Exhibits 22 and 
23. One of them was in Mrs. Kerr’s apartment an<^ 

the other was turned over to Mr. McDonald by Mr. Canbyl 
and they were sold. Government Exhibits 19 and 20 being 
checks, were cashed. The check for $4,067.73 was sent to 
witness and turned over by witness to Mr. McDon- 

52 aid, or else sent to him and he gave it to witness to 
endorse. Asked if she knew why Mr. McDonald 

would get the check, witness replied, “‘ Yes,” that he wanted 
to reinvest it for Mrs. Kerr. 

• • • t t 

53 Mrs. Kerr wanted these securities removed from 
her box at the Union Trust Company because she 

had a suit pending against her for $20,000 and she told wit¬ 
ness that Mr. Hunt had told her that unless she complied 
with a wish of his that he was going to the other side of 
the suit and tell them where she kept her securities. Wit¬ 
ness did not know anything about the suit before Mrsj 
Kerr told her about it the first day she saw her, and Mrs.) 
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Kerr wanted witness to take everything she had and hold 
it for her until after this suit was over. It was then that 
witness went to Mr. McDonald whom she knew and told 
him she wanted a power of attorney drawn and explained 
the circumstances, and he then consulted Mr. Laughlin. 
Mr. McDonald never made any observation in witness’ 
presence that Mrs. Kerr was not in condition to sign a 
power of attorney. Witness remembers the notary public 
Mr. Tyndall being present, and Mrs. Kerr was in bed. 
She signed the first power of attorney. The first sugges¬ 
tion of removing securities from Mrs. Kerr’s box was made 
by Mrs. Kerr and not by the witness, and this was done 
on Wednesday, August 26th or 27th, 1940, and it was on 
the next day that the power of attorney was executed. 
Mrs. Kerr wanted witness to get her property from the 
Union Trust Company, take what real estate she had and 
have it deeded to witness and hold all her things 
54 until after she could make a settlement on this other 
suit. Mrs. Kerr had not sent for witness, but 
witness had gone in to see her. When witness went to 
see Mrs. Kerr she knew nothing of the lawsuit against Mrs. 
Kerr, neither did her husband, and she did not discuss 
the matter with Mr. McDonald. 

• # • * # 

54 When witness first went to see Mrs. Kerr, she 
went there at Mr. McDonald's suggestion. Mr. 
Canby had told Mr. McDonald that he held a Wellington 
Foundation trust certificate that had been in his office for 
approximately two years for Mrs. Kerr and that he believed 
witness would be glad to introduce Mr. McDonald to Mrs. 
Kerr to try to get Mrs. Kerr to cash the certificate and 
turn the proceeds over to Mr. McDonald in order to invest 
it for her, and it was just that Mrs. Kerr had been ill for 
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some time and had had an accident, and this other suit 
was pending, but that was something witness did not 
know about until she first saw Mrs. Kerr. The power of 
attorney was read to Mrs. Kerr before she signed and 
witness had discussed it with Mrs. Kerr before. Witnes^ 
thinks the notary public, Mr. Tyndall, read the power of 
attorney to Mrs. Kerr. Besides those mentioned, Mrsl 
Callahan was also present. Witness had an understanding 
with Mrs. Kerr that witness was to receive $2500 compenj 
sation. This was to keep all of Mrs. Kerr’s things in| 
witness’ own name so that they couldn’t be touched, and| 
after Mrs. Kerr came from the hospital and the Rest 
Home she was to come and live with witness and herj 
husband at their home. Letters were signed by Mrs. Kerr. 
There was one to Mr. McDonald, one to Mr. Canby about 
the Wellington Foundation certificate, one to a Philadel¬ 
phia company, one to the Equitable Trust Company of 
Baltimore. 


55 The only time witness recalls Mr. McDonald being 
present was the first morning when Mrs. Kerr signed 
the first power of attorney. 


• • • • • 

Government Exhibit 6, a letter directed to the Equitable 
Trust Company, dated August 31, requesting the liquida¬ 
tion of a certificate and the sending of the proceeds to 
Mr. McDonald, was prepared by Mr. McDonald. As 
nearly as witness can recall, this letter was signed August 
31 at Mrs. Kerr’s apartment before Mrs. Kerr was taken 
• to Providence Hospital. 

• • * • • 
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56 Examination was as follows: 

By Mr. Whelan: 

Q. Now, after your discussion with Mrs. Kerr as to the 
civil suit, is it not a fact that it was your suggestion that 
these letters be written, so that you could realize some 
money for hospitalization and expenses? A. I know we 
discussed where the money was coming from. 

Q. Was the question of this certificate in Mr. Canby’s 
office brought up? A. Yes. 

Q. And then who was it suggested that the letters be 
drawn, or who asked how it could be done, or how the 
securities could be converted into cash? A. I asked Mr. 
McDonald how it could be done. 

Q. And you asked him to prepare those letters, did you 
not? A. He offered to do it. 

Q. Well, you asked him to do it, you wanted to know 
how it could be done? A. I asked him how it could be 
done. 

Q. And you had shown him your authority, had you not, 
at that time, you had shown him that you had authority 
from Mrs. Kerr? A. I just told him that I had talked 
to Mrs. Kerr about it and she wanted it done. 

Q. And that was the fact, was it not, she did want it 
done? A. Yes, sir. 

Q. Now, isn’t it a fact that as late as only two weeks 
ago you still possessed some of these securities? A. Yes, 
sir. 

Q. And turned them over to the District Attorney? A. 
Yes, sir. 

Q. And where were those securities all that time? A. 
They were kept in my possession. 

Q. In your possession? A. Yes, sir. 

• • • • • 
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59 - Upon further re-direct examination the witness 

stated that she got possession of the Wellington cer¬ 
tificates that she took between the time that she found Mrs. 
Kerr in her apartment and the time she went to Providence 
Hospital. 

Whereupon the following took place: 

By Mr. Krouse: 

Q. And this letter, Government ’s Exhibit No. 36, which 
Mr. McDonald prepared, was signed by Mrs. Kerr before 
you had obtained possession of them, was it not? A. 
That was for the one, I believe, that was supposedly in 
Mr. Canby’s office. 

Q. Well, now, will you look at that, please, and see 
if that is the correct letter? A. Yes, it is. 

Q. And that says what? A. It says: “Dear Sir: I 
hand you herewith my Wellington Fund certificates which 
I will thank you to sell for my account and reinvest the 
proceeds at your discretion to net me not less than 5 per- | 
cent per annum. 

“Thanking you for your attention to this matter, I am 
Yours very truly, Florence V. Kerr.” 

• # * * • 

61 Upon further re-cross examination the following j 
took place. 

By Mr. WTielan: 

Q. Was Mr. McDonald present when the second power | 
of attorney was signed ? A. No, sir, he was not. 

Q. He was not? A. No. 

Q. Now, had Mrs. Kerr made any arrangements for 
the payment of the hospital bill and the nurses at the Provi- j 
dence Hospital? A. She told me that from the liquidation 
of the two Wellington Fund Trust Certificates, I was to pay 
all her expenses, anything that was necessary. 
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Witness then stated that she did employ nurses and 
engaged a private room at the hospital for Mrs. Kerr. 

• # • • • 

60 Thereupon the Government offered in evidence 
all the documents which had been identified by the 
witness, being numbered Government Exhibits 1 to 43 in¬ 
clusive. Counsel for the defendant objected on the ground 
that no conspiracy had been shown. The objection was 
overruled, and the exhibits were admitted in evidence, to 
which ruling of the Court, counsel for defendant noted 
an exception. Whereupon, the Government rested its 
case. WTiereupon, counsel for the defendant moved that 
the Court direct a verdict of acquittal on all counts 
charging the substantive offenses. During the discussion 
counsel for the Government stated that it would abandon 
Count 10 charging false pretenses, and in conclusion of 
arguments the Court stated that it was ready to rule that 
the conspiracy count should stand and that all the other 
items should stand. Whereupon, to meet the issues on his 
part joined the defendant called the following witnesses 
who, having been first duly sworn, testified as indicated: 

DANIEL M. RYAN testified that he resides at 1323 M 
Street and has lived in the City of Washington off and on 
for six years that he is acquainted with the de- 
62 fendant McDonald. Witness is President of the Ken¬ 
tucky Drilling Company and the defendant is con¬ 
nected with that company as Secretary and Treasurer. 
There are four $1000 debenture certificates or bonds issued 
by that company to Florence V. Kerr. Witness does not 
know in whose possession those certificates or bonds are 
at the present time. 

• • • • • 
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64 There were ten-year serial notes, five percent pay¬ 
able every six months, April 30 and October 31, and 

the company has earned enough money to pay all of those 
notes promptly each time as shown by their income tax 
report, and in addition to that the War Production Board, 
the original letter 'which witness has in his possession, 
shows specifically that due to the fact of the extremely 
well-managed methods that they used in bringing in a well, 
which is earning for the company now ten percent a month, 
and that is one reason why they can pay five percent semi¬ 
annually to everyone of their holders, that they have issued 
a war order after an investigation of six weeks permitting 
the company to drill fifteen additional wells on their 
property. 

• • • • • 

65 Mrs. Kerr was given for her money four ten-year 
five percent serial notes with interest payable on 

the 30th day of April and on the 31st day of October each 
year. All the people that have purchased those notes 
have received them and we have their canceled checks 
except this one. I understand she elected to take judgment 
against Mr. McDonald. 

• • • • • 

69 Witness was shown Government Exhibit 51, be- 

70 ing a check in the amount of $89.93 of the Kentucky 
Drilling Corporation, payable to Florence V. Kerr, | 

and he testified that he did not know what it was for. He 
stated that evidently that would be the difference between 
the amount of the check Mrs. Kerr gave and the amount 
of the deal. The company paid 5% interest on four $1000 
notes in October of 1941. The semi-annual interest would 
be $100. Five percent on $4000 would be $200 for the year 
and the semi-annual would be half of that or $100. 

• • * • • 


16 


72 Thereupon, DANIEL M. RYAN was recalled as 
a witness for the defendant and produced checks 
that had been issued to Mrs. Kerr on April 30 and October 
31 and produced also a statement from the ledger and 
stated that he had brought the leases and balance sheets 
as requested. On cross-examination the witness stated 
that the checks had been in the files of the company. On 
re-direct examination the witness stated that the leases 
produced were in the form required by the State of Ken¬ 
tucky for oil land leases. They are all under seal. Wit¬ 
ness was shown check No. 564 of the Kentucky Drilling 
Corporation dated April 30, 1942 payable to the order of 
Florence V. Kerr in the amount of $100, marked Govern¬ 
ment Exhibit 60 and stated that that represented interest 
at 5% for half a year on $4000. Check No. 365, marked 
Government Exhibit 61, in the amount of $200 was repre¬ 
sented as interest for a year. This was payable to Mrs. 
Kerr also. 

• • * • • 

74 The defendant moved for a directed verdict as to 
all counts on the ground that there was not sufficient 
evidence to justify submitting the case to the jury and on 
the particular further ground that the Government, by its 
own witness, Mrs. Edith D. Gardner, had shown the fact 
to be that the complaining witness Mrs. Kerr had endorsed 
her property to Mrs. Gardner for the purpose of concealing 
it against attachment by prospective judgment creditors. 
The motion was granted as to the first, second, fourth, 
fifth, seventh, eighth and tenth counts. The Court ruled 
that the third, sixth and ninth counts should go to the 
jury. 

• • • • • 
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EXHIBIT. 

1 DISTRICT COURT OF THE UNITED STATES 
foe the District of Columbia. 

(Holding a Criminal Term.) j 

District of Columbia, ss: j 

January Term, A. D. 1941. 

The Grand Jurors of the United States of America, in J 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Edith D. Gardner, one Robert E. Gardner and 
one William W. McDonald, on, to wit, the thirtieth day of 
August, 1940, and at the District of Columbia aforesaid, 
one Wellington Fund Certificate, bearing number WP 
2348, of the value of, to wit, four thousand fifty-six dollars 
and fourteen cents, and one Wellington Fund Certificate 
bearing number W,P 2511, of the value of, to wit, two hun¬ 
dred seventy-nine dollars and fifty cents, of the goods, chat¬ 
tels and property of one Florence V. Kerr, otherwise known 
as Florence Voelzel, then and there being found, feloniously 
did steal, take and carry away; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Edith D. Gardner, one Robert E. Gardner, and 
one William W. McDonald, on, to wit, the thirtieth day of 
August, 1940, and on an occasion other than that referred 
to in the first count of this indictment, and at the District 
of Columbia aforesaid, thirty-five shares’of Southern Rail- 
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road Stock in the form of two certificates bearing numbers 
A-152644 and B-46092, of the value of, to wit, three hundred 
dollars, thirty shares of Reynolds Tobacco Stock in the 
form of two certificates bearing numbers BL 280407 and 
BL 243639, of the value of, to wit, seven hundred dollars, 
twenty shares of Radio Corporation of America Stock in 
the form of one certificate bearing number PO-13662, of the 
value of, to wit, one thousand dollars, ten shares of Radio 
Corporation of America Stock in the form of one certifi¬ 
cate bearing number 394530, of the value of, to wit, twenty- 
five dollars, twenty shares of Public Service of New Jersey 
Stock in the form of one certificate bearing number 
2 235103, of the value of, to wit, four hundred dollars, 

twenty shares of Proctor & Gamble Stock in the form 

of one certificate bearing number NY 100853, of the value 

O 

of, to wit, eight hundred dollars, twenty-eight shares of 
Pennsylvania Railroad Stock in the form of two certificates 
bearing numbers P650203 and N-168836, of the value of, 
to wit, three hundred dollars, thirty-three shares of Na¬ 
tional City Bank of N. Y. Stock in the form of one certi¬ 
ficate bearing number CO-169336, of the value of, to wit, 
seventy-five dollars, twenty shares of National Biscuit Stock 
in the form of one certificate bearing number H211561, of 
the value of, to wit, two hundred and fifty dollars, twenty 
shares of Kennecott Copper Stock in the form of two cer¬ 
tificates bearing numbers $125408 and 0146041, of the value 
of, to wit, five hundred dollars, twenty shares of Hecker 
Products Stock in the form of one certificate bearing num¬ 
ber JO 11341, of the value of, to wit, seventy-five dollars, 
twenty shares of Firestone Stock in the form of one certi¬ 
ficate bearing number NH 6519, of the value of, to wit, one 

PO 

thousand eight hundred dollars, twenty-four shares of 
Douglas Aircraft Stock in the form of two certificates bear- 
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ing numbers NO 25373 and NO 45217, of the value of, to witi 
one thousand three hundred dollars, forty shares of Con4 
solidated Edison of N. Y. Stock in the form of one certificate! 
bearing number 851496, of the value of, to wit, six hundred| 
dollars, forty shares of Chesapeake & Ohio Railroad Stockl 
in the form of one certificate bearing number CO 136592,! 
of the value of, to wit, one thousand three hundred dollars, 
fifty-five shares of Anaconda Copper Stock in the form of 
three certificates bearing numbers E-213313, F-399780 and 
F-707678, of the value of, to wit, one thousand dollars, forty 
shares of United Gas and Improvement Stock bearing num-j 
ber CO-351154, of the value of, to wit, two hundred dollars,! 
fifty shares of General Electric Stock, of the value of, to wit, I 
one thousand dollars, five shares of American Security and 
Trust Stock in the form of one certificate bearing number 
8814, of the value of, to wit, one thousand dollars, twenty 
shares of American Tobacco Stock in the form of one certifi- 
cate bearing number CC 50589, of the value of, to wit, | 
one thousand dollars, one Rhine Westphalia Bond 
3 bearing number M1593, of the value of, to wit, one 
hundred dollars, one Interstate Power Bond bearing 
number M17719, of the value of, to wit, five hundred dollars, 
two San Paulo, Brazil, bonds bearing numbers M23262 and 
M23263, of the value of, to wit, eight hundred dollars, two | 
Cuba Railroad Bonds bearing numbers C242 and C243, of 
the value of, to wit, thirty dollars, one City Service Power 
and Light Bond bearing number M 7091, of the value of, to 
wit, eight hundred dollars, two National Press Building 
Bonds bearing numbers U-107 and M-4115, of the value of, 
to wit, two thousand dollars, one watch, of the value of ten 
dollars, one brooch, of the value of twenty-five dollars, one 
lavalier, of the value of one hundred dollars, four finger 
rings, each of the value of twenty-five dollars, three stick¬ 
pins, each of the value of two dollars, one pin, of the value 
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of two dollars, of the goods, chattels and property of one 
Florence V. Kerr, otherwise known as Florence Voelzel, 
then and there being found, feloniously did steal, take and 
carry away; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

THIRD COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Edith D. Gardner, one Robert E. Gardner, and 
one William W. McDonald, on, to wit, the thirtieth day of 
August, 1940, and on an occasion other than those occasions 
referred to in the first and second counts of this indictment, 
and at the District of Columbia aforesaid, one Wellington 
Fund Certificate bearing number WP2525, of the value of, 
to wit, four thousand sixty-seven dollars and seventy-three 
cents, of the goods, chattels and property of one Florence 
V. Kerr, otherwise known as Florence Voelzel, then and 
there being found, feloniously did steal, take and carry 
away; against the form of the statute in such case made and 
provided, and against the peace and government of the said 
United States. 

4 FOURTH COUNT: 

And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That one Edith D. Gardner, one Robert E. Gardner, and 
one William W. McDonald, on, to wit, the thirtieth day of 
August, 1940, were employed to be and were the agents, 
clerks and servants of one Florence V. Kerr, otherwise, 
known as Florence Voelzel, and hereafter in this indictment 
designated and called Florence V. Kerr, and on the day 
and year aforesaid, there did come into the possession and 
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under the care of the said Edith D. Gardner, the said Robert 
E. Gardner and the said William W. McDonald, by virtue 
of their said employment, one Wellington Fund Certificate 
bearing number WP2348, of the value of, to wit, four thou¬ 
sand fifty-six dollars and fourteen cents, and one Wellington 
Fund Certificate bearing number WP 2511, of the value of, 
to wit, two hundred seventy-nine dollars and fifty cents, pf 
the property of the said Florence V. Kerr, and on the dajy 
and year aforesaid, and at the District of Columbia afore¬ 
said, the said Edith D. Gardner, the said Robert E. Gardnet 
and the said William W. McDonald unlawfully, feloniously, 
knowingly, wilfully and wrongfully did convert the said 
property to their own use, and unlawfully, feloniously, 
knowingly, wilfully, wrongfully and fraudulently did take, 
make way with and secrete the said property, with intent t<) 
convert the same to their own use, and thereby then an<jl 
there did embezzle the said property; against the form of 
the statute in such case made and provided, and against: 
the peace and government of the said United States. 

FIFTH COUNT: I 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Edith D. Gardner, one Robert E. Gardner, and 
one William W. McDonald, on, to wit, the thirtieth day of 
August, 1940, and on an occasion other than that referred to 
in the fourth count of this indictment, were employed to be 
and were the agents, clerks and servants of one Florence V. 
Kerr, otherwise known as Florence Voelzel, and hereafter 
in this indictment designated and called Florence 
5 V. Kerr, and on the day and year aforesaid, there did 
come into the possession and under the care of the 
said Edith D. Gardner, the said Robert E. Gardner and the 
said William W. McDonald, by virtue of their said employ¬ 
ment, thirty-five shares of Southern Railroad Stock in the 
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form of two certificates bearing numbers A-152644 and B- 
46092, of the value of, to wit, three hundred dollars, thirty 
shares of Reynolds Tobacco Stock in the form of two certifi¬ 
cates bearing numbers BL 280407 and BL 243639, of the 
value of, to wit, seven hundred dollars, twenty shares of 
Radio Corporation of America Stock in the form of one 
certificate bearing number PO-13662, of the value of, to wit, 
one thousand dollars, ten shares of Radio Corporation of 
America Stock in the form of one certificate bearing num¬ 
ber 394530, of the value of, to wit, twenty-five dollars, twenty 
shares of Public Service of New Jersey Stock in the 
form of one certificate bearing number 235103, of the 
value of, to wit, four hundred dollars, twenty shares 
of Proctor & Gamble Stock in the from of one certi¬ 
ficate bearing number NY 100853, of the value of, to wit, 

O 

eight hundred dollars, twenty-eight shares of Pennsylvania 
Railroad Stock in the form of two certificates bearing num¬ 
bers P650203 and N-16S836, of the value of, to wit, three 
hundred dollars, thirty-three shares of National City Bank 
of N. Y. Stock in the form of one certificate bearing number 
CO-169336, of the value of, to wit, seventy-five dollars, 
twenty shares of National Biscuit Stock in the form of one 
certificate bearing number H211561, of the value of, to wit, 
two hundred and fifty dollars, twenty shares of Kennecott 
Copper Stock in the form of two certificate bearing num¬ 
bers 0125408 and 0146041, of the value of, to wit, five hun¬ 
dred dollars, twenty shares of Hecker Products Stock in the 
form of one certificate bearing number JO 11341, of the 
value of, to wit, seventy-five dollars, twenty shares of Fire¬ 
stone Stock in the form of one certificate bearing number 
NH 6519, of the value of, to wit, one thousand eight hun- 

RT 

dred dollars, twenty-four shares of Douglas Aircraft 
6 stock in the form of two certificates bearing numbers 

NO 25373 and NO 45217, of the value of, to wit, one 
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thousand three hundred dollars, forty shares of Consoli¬ 
dated Edison of N. Y. Stock in the form of one certificate 
bearing number 851496, of the value of, to wit, six hundre|d 
dollars, forty shares of Chesapeake & Ohio Railroad Stocfc 
in the form of one certificate bearing number CO 136592, df 
the value of, to wit, one thousand three hundred dollars, 
fifty-five shares of Anaconda Copper Stock in the form o^ 
three certificates bearing numbers E-213313, F-399780 and 
F-707678, of the value of, to wit, one thousand dollars, forty 
shares of United Gas Improvement Stock bearing numbej* 
CO-351154, of the value of, to wit, two hundred dollars, fiffrjr 
shares of General Electric Stock, of the value of, to wit, one 
thousand dollars, five shares of American Security anql 
Trust Stock in the form of one certificate bearing number 
8814, of the value of, to wit, one thousand dollars, twenty 
shares of American Tobacco Stock in the form of one Cer¬ 
tificate bearing number CC 50589, of the value of, to wit,, 
one thousand dollars, one Rhine Westphalia Bond bearing 
number M1583, of the value of, to wit, one hundred dollars, 
one Interstate Power Bond bearing M17719, of the value of, 
to wit, five hundred dollars, two San Paulo, Brazil, Bonds 
bearing numbers M 23262 and M23263, of the value of, to 
wit, eight hundred dollars, two Cuba Railroad Bonds bear¬ 
ing numbers C242 and C243, of the value of, to wit, thirty 
dollars, one City Service Power and Light Bond bearing 
number M 7091, of the value of, to wit, eight hundred dol¬ 
lars, two National Press Building Bonds bearing numbers 
U-107 and M-4115, of the value of, to wit, two thousand 
dollars, one watch, of the value of ten dollars, one brooch, of 
the value of twenty-five dollars, one lavalier, of the value of 
one hundred dollars, four finger rings, each of the value of 
twenty-five dollars, three stickpins, each of the value of two 
dollars, and one pin, of the value of two dollars, of the prop¬ 
erty of the said Florence V. Kerr, and on the day and year 
aforesaid, and at the District of Columbia aforesaid, the 
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said Edith D. Gardner, the said Robert E. Gardner and the 
said William W. McDonald unlawfully, feloniously, know¬ 
ingly, wilfully and wrongfully did convert the said prop¬ 
erty to their own use, and unlawfully, feloniously, know¬ 
ingly, wilfully, wrongfully and fraudulently did take, 
7 make way with and secrete the said property, with in¬ 
tent to convert the same to their own use, and thereby 
then and there did embezzle the said property; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

SIXTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Edith D. Gardner, one Robert E. Gardner and 
one William W. McDonald, on, to wit, the thirtieth day of 
August, 1940, and on an occasion other than those occasions 
referred to in the fourth and fifth counts of this indictment, 
were employed to be and were the agents, clerks and serv¬ 
ants of one Florence V. Kerr, otherwise known as Florence 
Voelzel, and hereafter in this indictment designated and 
called Florence V. Kerr, and on the day and year aforesaid, 
there did come into the possession and under the care of 
the said Edith D. Gardner, the said Robert E. Gardner and 
the said William W. McDonald, by virtue of their said em¬ 
ployment, one Wellington Fund Certificate bearing number 
WP 2525, of the value of, to wit, four thousand sixty-seven 
dollars and seventy-three cents, of the property of the said 
Florence V. Kerr, and on the day and year aforesaid, and 
at the District of Columbia aforesaid, the said Edith D. 
Gardner, the said Robert E. Gardner and the said William 
W. McDonald unlawfully, feloniously, knowingly, wilfully 
and wrongfully did convert the said property of their own 
use, and unlawfully, feloniously, knowingly, wilfully, wrong- 
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fully and fraudulently did take, make way with and secrete 
the said property, with intent to convert the same to their 
own use, and thereby then and there did embezzle the said 
property; against the form of the statute in such case mad^ 
and provided, and against the peace and government of the 
said United States. 

SEVENTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

8 That one Edith D. Gardner, one Robert E. Gard¬ 

ner and one William W. McDonald, on, to wit, the 
thirtieth day of August, 1940, were employed to be and were 
the agents, clerks and servants of one Florence V. Kerr, 
otherwise known as Florence Voelzel, and hereafter in this 
indictment designated and called Florence V. Kerr, and on 
the day and year aforesaid, there did come into the posses¬ 
sion and under the care of the said Edith D. Gardner, the 
said Robert E. Gardner and the said William W. McDonald, 
by virtue of their said employment, a certain sum of money, 
to wit, four thousand three hundred thirty-five dollars and 
sixty-four cents in money, of the value of four thousand 
three hundred thirty-five dollars and sixtv-four cents, of 
the money and property of the said Florence V. Kerr, and 
on the day and year aforesaid, and at the District of Col¬ 
umbia aforesaid, the said Edith D. Gardner, the said Rob¬ 
ert E. Gardner, and the said William W. McDonald unlaw¬ 
fully, feloniously, knowingly, wilfully and wrongfully did 
convert the said money to their own use, and unlawfully, 
feloniously, knowingly, wilfully, wrongfully and fraudu¬ 
lently did take, make way with and secrete the said money, 
with intent to convert the same to their own use, and there¬ 
by then and there did embezzle the said money; against the 
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form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

EIGHTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Edith D. Gardner, one Robert E. Gardner, and 
one William W. McDonald, on, to wit, the thirtieth day of 
August, 1940, and on an occasion other than that referred 
to in the seventh count of this indictment, were employed 
to be and were the agents, clerks and servants of one Flor¬ 
ence V. Kerr, otherwise known as Florence Voelzel, and 
hereafter in this indictment designated and called Florence 
V. Kerr, and on the day and year aforesaid, there did come 
into the possession and under the care of the said Edith D. 
Gardner, the said Robert E. Gardner and the said William 
W. McDonald, by virtue of their said employment, a 
9 certain sum of money, to wit, four thousand sixty- 
seven dollars and seventy-three cents in money, of 
the value of four thousand sixty-seven dollars and seven- 
three cents, of the money and property of the said Florence 
V. Kerr, and on the day and year aforesaid, and at the Dis¬ 
trict of Columbia aforesaid, the said Edith D. Gardner, the 
said Robert E. Gardner, and the said William W. McDon¬ 
ald, unlawfully, feloniously, knowingly, wilfully and wrong¬ 
fully did convert the said money to their own use, and un¬ 
lawfully, feloniously, knowingly, wilfully, wrongfully, and 
fraudulently did take, make way with and secrete the said 
money, with intent to convert the same to their own use, 
and thereby then and there did embezzle the said money; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
United States. 
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NINTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore-' 
said, do further present: 

That one Edith D. Gardner, one Robert E. Gardner, and 
one William W. McDonald, the above named persons being 
hereafter in this indictment called the defendants, on to 
wit, the first day of August, 1940, and continuously from 
that day to the day of the finding of this indictment, and at 
the District of Columbia aforesaid, feloniously, wilfully, 
knowingly, corruptly and unlawfully did conspire, combine, 
confederate and agree together, and each with the other, and 
with divers other persons, to the Grand Jurors aforesaid 
unknown, to commit a certain offense against the United 
States of America, to wit, the offense of grand larceny, in 1 
the District of Columbia aforesaid; that is to say, the de¬ 
fendants aforesaid then and there feloniously, wilfully, | 
knowingly, corruptly and unlawfully did conspire, combine, 
confederate and agree together, and each with the other, 
and with divers other persons to the Grand Jurors afore¬ 
said unknown, feloniously to steal, take and carry away 
valuable securities, bonds and jewelry of the value of, to 
wit seventeen thousand one hundred and eighteen dol- | 
lars. 

10 OVERT ACTS 

And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: J 

That pursuant to said felonious and unlawful conspiracy, 
combination, confederation and agreement, and to effect the 
object thereof, the said defendants did the following, among 
other, overt acts: 

1. On, to wit, the twentieth day of August, 1940, 
defendant Edith D. Gardner went to Apartment 36, in 
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premises 1433 Columbia Road, Northwest, in the City 
of Washington, District of Columbia, and had a con¬ 
versation with the said Florence V. Kerr. 

2. On, to wit, the twenty-ninth day of August, 1940, 
defendant Robert E. Gardner and defendant Edith D. 
Gardner went to Apartment 36, in premises 1433 Col¬ 
umbia Road, Northwest, in the City of Washington, 
District of Columbia, and had a conversation with the 
said Florence V. Kerr. 

3. On, to wit, the thirtieth day of August, 1940, de¬ 
fendant Edith D. Gardner, defendant Robert E. Gard¬ 
ner, and defendant William W. McDonald went to 
Apartment 36, in premises 1433 Columbia Road, North¬ 
west, in the City of Washington, District of Columbia, 
and there had a conversation with said Florence V. 
Kerr; and the said defendants procured her signature, 
said signature being written by her in her maiden name 
as “Florence Yoelzel”, to a paper writing described 
as a power of attorney dated August 30,1940; and said 
defendants also procured her signature to a letter dat¬ 
ed August 29,1940; and said defendant Edith D. Gard¬ 
ner took two Wellington Fund Certificates bearing num¬ 
bers WP 2348 and WP 2511, the property of the said 
Florence V. Kerr. 

4. On, to wit, the fourth day of September, 1940, 
defendant Edith D. Gardner and defendant Robert E. 
Gardner went to Providence Hospital, in the City of 
Washington, District of Columbia, and there talked 
with and had the said Florence V. Kerr place her sig¬ 
nature upon a certain paper writing described as a 
power of attorney, dated September 4, 1940. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 
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That the said Edith D. Gardner, the said Robert E. Gard- 
ner, and the said William W. McDonald, in the manner and 
by the means aforesaid, during the period of time afore¬ 
said, and at the District of Columbia aforesaid, did feloni-1 
ously, wilfully, knowingly, corruptly, and unlawfully con-1 
spire, combine, confederate and agree together, and each 
with the other, and with divers other persons to the Grand 
Jurors aforesaid unknown, to commit a certain offense ! 
against the United States of America, to wit, the offense of i 
grand larceny, and did each do acts to effect the ob- 
11 ject of the said conspiracy; against the form of the 
statute in such case made and provided, and against 
the peace and government of the said United States. 

TENTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Edith D. Gardner, one Robert E. Gardner, and 
one William W. McDonald, hereinafter called the said de¬ 
fendants, on, to-wit, the thirtieth day of August, 1940, and 
on various days between the twentieth day of August, 1940, I 
to and including the thirtieth day of August, 1940, and at 
and within the District of Columbia aforesaid, unlawfully, 
feloniously, knowingly, wilfully, designedly and with intent 
to defraud, did falsely pretend and represent to one Flor¬ 
ence V. Kerr, otherwise known as Florence Voelzel, and 
hereafter in this indictment designated and called Florence 
V. Kerr, then and there being, that the persons, corpora¬ 
tions and individuals interested in the promotion, sale and 
marketing of securities known as certificates in the Well- j 
ington Fund, had been, and then and there were being in¬ 
vestigated by the United States Government and by the Se¬ 
curities & Exchange Commission of the United States, and 
that the value of the certificates in the Wellington Fund, 
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of which the said Florence V. Kerr vras the owner of three 
Wellington Fund Certificates, as the said defendants then 
and there well knew, would gradually decrease in value. 

By color and means of which false pretenses and repre¬ 
sentations aforesaid, the said defendants did then and 
there, with intent to defraud, unlawfully, feloniously, know¬ 
ingly, wilfully and designedly cause the said Florence V. 
Kerr to place her signature “Florence V. Kerr , ’ to a certain 
letter dated August 29,1940, authorizing the release of one 
of the Wellington Fund Certificates bearing number WP- 
2525 and being of the value of, to wit, four thousand sixty- 
seven dollars and seventy-three cents, and the said defend¬ 
ants also secured from the said Florence V. Kerr one Well¬ 
ington Fund Certificate bearing number WP2348, and 
being of the value of, to wit, four thousand fifty-six 
12 dollars and fourteen cents, and one Wellington Fund 
Certificate bearing number WP2511, and being of the 
value of, to wit, two hundred seventy-nine dollars and fifty 
cents, and the said Florence V. Kerr then and there relied 
upon the false pretenses and representations aforesaid, 
which she believed to be true and was thereby deceived. 

Whereas, in truth and in fact, the persons, corporations 
and individuals interested in the promotion, sale and mar¬ 
keting of securities known as certificates in the Wellington 
Fund, had not been, and they were not being investigated 
by the United States Government and by the Securities & 
Exchange Commission of the United States, and an inves¬ 
tigation of the value of the certificates in the Wellington 
Fund of which the said Florence V. Kerr w T as the owner of 
three Wellington Fund Certificates, would not gradually 
decrease their value, as they, the said defendants, at the 
time of the making by them of the false pretenses and rep- 
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reservations aforesaid, then and there well knew; against 
the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

EDWARD M. CURRAN, 

Attorney of the United States in 
and for the District of Columbia. 
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In the United States Court of Appeals for the 
District of Columbia 


October Term 1942 


No. 8278 


William W. McDonald, appellant, 

v. 

United States, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF AND APPENDIX ON BEHALF OF APPELLEE 


counter-statement or the case * 

This appeal is taken from a judgment of sentence of not less 
than eight months and not more than two years imposed on 
the appellant following his conviction of conspiracy to commit 
an offense against the United States, that is, grand larceny in 
the District of Columbia, Title 18, Sec. 80, U. S. C. 

The indictment (Tr. 1-13; Appellant’s App. 17-31) was in 
ten counts, and named three defendants: Edith D. Gardner, 
Robert E. Gardner, and this appellant, William W. McDon¬ 
ald. Count 9 of the indictment charged that the defendants 
conspired to commit grand larceny by stealing securities and 
other property of the value of $17,118.00, and to further said 
conspiracy did commit certain overt acts, consisting of conver- 


1 The facts in this case are quite involved. While an attempt has been 
made to give a fair account of the facts chosen, this statement is admittedly 
a collection of inculpatory facts which it will be contended in this brief 
constitute substantial evidence of the appellant’s guilt. 
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sations and transactions in August and September, 1940, with 
one Florence V. Kerr. 2 Edith D. Gardner pleaded guilty to 
this ninth count of the indictment on April 27, 1942, and 
later testified for the Government in the trial which started 
that day against this appellant only. A nolle prossequi was 
entered later as to the defendant Robert E. Gardner. At the 
conclusion of the evidence the trial court directed an acquittal 
on counts 1, 2, 4, 5, 7, 8, and 10, and submitted to the jury on 
issues of fact counts 3, 6, and 9 only. The jury acquitted the 
appellant on counts 3 and 6 and convicted on count 9 (Tr. B). 
Counts 3 and 6 charged the larceny and embezzlement, re¬ 
spectively, of a security known as Wellington Fund Certificate 
No. WP 2525. 

Florence Voelzel Kerr has lived in Washington since 1918 
(Tr. 21). Sometime prior to August 1940 a friend of hers, one 
Robert Milner Hunt, driving her automobile, killed a pas¬ 
senger in said car (Tr. 28, lines 31-32; Tr. 27, lines 29-31; 
Tr. 34, lines 22-25) and Mrs. Kerr was subsequently made a 
defendant in a suit in the State of Maryland and in another 
suit in the District of Columbia growing out of the said death 
(Tr. 28, lines 26-29). After this occurrence and before the 
suit, she placed her securities and jewelry in a safe deposit box 
in the Union Trust Company in her maiden name, Florence 
Voelzel (Tr. 35, lines 9 et seq.; Tr. 50, lines 14-19). These 

2 The charging part of this count omitted to name the owner ol the 
securities and other property. The overt acts indicated plainly that Mrs. 
Kerr was the person intended to be defrauded, and she was the victim 
named In the other nine counts. Granting that these may not be referred 
to in aid of the charging part of the indictment as a pleading ( Pettibone v. 
United States, 148 U. S. 197), the indictment and evidence together un¬ 
doubtedly served to give the appellant ample notice of what he had to face, 
so that he was not prejudiced. Title 18, Sec. 556, U. S. C. The agree¬ 
ment Is the gist of conspiracy, and the purpose, if it be criminal in itself, 
need not be described as fully as an indictment for the substantive crime. 
Williamson v. United States, 207 U. S. 425, 447 (1908); Garland v. State, 
112 Md. 83 (1910); 12 C. J. 618. This omission could have been supplied 
by a bill of particulars, but none was asked. No point was made of the 
omission by the appellant before, during, or after the trial, and it is not 
now complained of on appeal. See Hagner v. United States, 285 U. S. 
427 (1932). 



3 


securities did not include certain Wellington Fund Certificates 
of Mrs. Kerr, reference to which will be made later. 

Mrs. Kerr had purchased from one William M. Canby three 
certificates in what was known as the Wellington Foundation 
Fund (Tr. 21) which is an investment trust, a large portfolio 
of securities in which the purchaser buys a pro rata interest 
(Tr. 38). In August 1940 two of these certificates were in her 
possession and the third, for which she had paid in full the 
price of $4,350 was in the possession of Mr. Canby. This cer¬ 
tificate was #WP 2525 (Tr. 22, lines 29-31). 

The appellant and Mrs. Edith D. Gardner were at one time 
employed in the office of Mr. Canby (Tr. 38). Mrs. Kerr was 
acquainted with Mrs. Gardner. In August 1940, the appellant 
asked Mrs. Gardner to call on Mrs. Kerr. He stated that Mr. 
Canby had told him that he had a Wellington Foundation 
certificate that belonged to Mrs. Kerr in his office and was sure 
that Mrs. Gardner would arrange to introduce appellant to 
Mrs. Kerr. Mr. Canby, who was a witness for the Government, 
was not questioned on this point (Tr. 38-39). Appellant fur¬ 
ther stated to Mrs. Gardner that he wanted to liquidate the 
Wellington Foundation certificate and invest it in an enterprise 
that he was interested in. Mrs. Gardner tried to locate Mrs. 
Kerr, but was unsuccessful, and so informed the appellant. A 
week later the appellant called Mrs. Gardner again and told 
her that Mr. Hunt could undoubtedly tell her where Mrs. Kerr 
was (Tr. 57) . Mrs. Gardner went to a Miss Spear and inquired 
of her where Mr. Hunt was (Tr. 41), and on August 10th or 
12th, 1940, she called on Mr. Hunt, and, according to his testi¬ 
mony, told him she wanted to see Mrs. Kerr about some water¬ 
front property she owned, and inquired about her address, 
which he furnished her (Tr. 41). Mrs. Gardner then visited 
the apartment where Mrs. Kerr lived, 1433 Columbia Road, 
Northwest, Washington, D. C., and saw Mr. and Mrs. Carter, 
who lived there (Tr. 44r-45) . She stated to them that Mrs. Kerr 
had left a sanitarium owing about five hundred dollars for 
treatment, and she was the nurse for the doctor who conducted 
the sanitarium, and she was looking for Mrs. Kerr, not to collect 
the bill, but to get her sobered up, and Mrs. Gardner asked the 
assistance of the Carters in getting into Mrs. Kerr’s apartment. 


4 


Mrs. Gardner did not get in the apartment that day, but later 
she did, and from then on she was there several times. Mr. 
Gardner was seen there two or three times (Tr. 45). 

Mrs. Gardner first got into Mrs. Kerr’s apartment on Au¬ 
gust 29, 1940 (Tr. 21, line 32; Tr. 22, line 1). At that time 
Mrs. Kerr started to collapse on the floor and Mrs. Gardner 
pulled her back onto the bed, and her nightgown had been 
torn to shreds. She had large bruises over her face and arms 
and legs, about the size of a man’s hand. Her left eye was cut 
and there was blood all over her and in her bedroom (Tr. 58, 
line 20). On this occasion Mrs. Gardner was provided with 
two documents which had been prepared by the appellant and 
given to her. One was a letter addressed to Mr. Canby re¬ 
questing him to turn over to the appellant the Wellington 
Foundation certificate in Mr. Canby’s possession. This docu¬ 
ment was identified in the trial as Government Exhibit No. 3 
(Tr. 55, line 15). The other document, identified in the trial 
as Government Exhibit No. 36 (Tr. 58, line 14) was written 
on what appeared to have been a letterhead with the top torn 
off (Tr. 48, line 9) dated “August 1940” (Tr. 55, line 24) and 
addressed to the appellant (Tr. 46, line 29), reading as follows: 

Dear Sir: 

I hand you herewith my Wellington Fund certificates 
which I will thank you to sell for my account and re¬ 
invest the proceeds at your discretion to net me not less 
than 5% per annum. 

Thanking you for your attention to this matter, I am, 
Yours very truly, 

(Tr. 59) 

Both of these documents had been prepared by the appellant 
and given to Mrs. Gardner (Tr. 55, lines 18, 23). These docu¬ 
ments were signed by Florence V. Kerr on August 29, 1940, 
the first time Mrs. Gardner visited her (Tr. 55, lines 15 to 26). 

On the same occasion, August 29,1940, there was a discussion 
between Mrs. Kerr and Mrs. Gardner as to Mrs. Kerr’s turning 
over all her property to Mrs. Gardner so that it would not be 
subject to attachment or other process on account of the suits 


then pending against Mrs. Kerr. Mrs. Kerr said Mrs. Gardner 
first introduced this subject into the conversation (Tr. 33, lines 
16 et seq.) and Mrs. Gardner as a Government witness testi¬ 
fied that Mrs. Kerr did (Tr. 53. lines 13 et seq.). At any rate, 
after that first interview, Mrs. Gardner communicated with the 
appellant, and the appellant went to Mr. James J. Laughlin, 
an attorney, and had him draw up a power of attorney whereby 
Mrs. Kerr authorized Mrs. Gardner to take all her property from 
her safe deposit box in the Union Trust Company. This docu¬ 
ment was identified in the trial as Government Exhibit No. 1 
(Tr. 51). 3 On August 30, 1940 (Tr. 21; Tr. 22, line 23) Mrs. 
Gardner, having in her possession Government Exhibit No. 1, 
went to Mrs. Kerr’s apartment, and with her were the appellant 
(Tr. 22), Mrs. Lula G. Callahan, a resident of the apartment 
brought there to be a witness (Tr. 41^42), and a Mr. Tyndall, 
a notary public (Tr. 53, line 26). Mrs. Kerr was in bed at that 
time (Tr. 53, line 36), and in the opinion of Dr. Keane, who 
saw her some twelve hours later, she was suffering from acute 
alcoholism and a bleeding peptic ulcer, and was not in fit condi¬ 
tion to transact any sort of business (Tr. 36-37). Mrs. Gardner 
on this occasion introduced the appellant as Mrs. Kerr’s attor¬ 
ney and told Mrs. Callahan that she wanted to be appointed 
power of attorney for Mrs. Kerr; that Mrs. Kerr was ill and not 
able to take care of her business and it was Mrs. Kerr’s wishes 
(Tr. 42). Mrs. Callahan testified that Mrs. Kerr was in a very 
bad state of mind at that time because she seemed to be uncon¬ 
scious and did not seem to know what she was doing and seemed 
to be very frightened when witness walked in (Tr. 42). "It was 
all Mrs. ICeir could do to sign the paper. She seemed to be 
nervous and looked as though she didn’t want to sign it, and 
Mrs. Gardner asked her to sign and kept talking to her and 
coaxing her along until she did sign it. Mr. McDonald did not 
make any response when Mrs. Gardner introduced him as Mrs. 
Kerr’s attorney.” (Tr. 42). Mrs. Kerr testified that the appel¬ 
lant remarked that he didn’t think witness was in any condition 

3 At this time Mrs. Kerr already had an attorney, Mr. MeGroary (Tr. 27, 
lines 26-27) but it does not appear from the record that Mrs. Gardner then 
knew that fact. 
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to sign any papers at that time and Mrs. Gardner insisted that 
witness was able, and finally, after several attempts, witness 
did sign certain papers (Tr. 22). On this point Mrs. Gardner 
denied that McDonald had made such a remark (Tr. 53, lines 
23, 25); Mrs. Callahan was not questioned as to that (Tr. 
41-42; Mr. Tyndall, the notary public, was out of the city at 
the time of the trial and did not testify (Tr. 60); and the 
appellant did not take the stand. 

That same night. August 30, 1940, at ten-thirty or eleven, 
Dr. Keane of Hyattsville was summoned to Mrs. Kerr’s apart¬ 
ment. Mrs. Gardner was there and Mr. Hunt came in later. 
Mrs. Kerr was lying on a Murphy bed and there was quite a 
bit of digested blood on the floor and around the bed. She 
was in a comatose condition, and the doctor thought she would 
probably die (Tr. 36, line 19). She was suffering from acute 
alcoholism and a bleeding peptic ulcer. She had bruises on her 
body which she told the doctor had been caused by Mr. Hunt. 
(Tr. 37-38). On the doctor’s advice the police were summoned 
and later an ambulance was called, and Mrs. Kerr was taken to 
Providence Hospital (Tr. 36). On this occasion Mrs. Gardner 
told Dr. Keane to notify Mr. McDonald because he was taking 
care of Mrs. Kerrs affairs and would tell him anything he 
wanted to know (Tr. 36). 

Armed with this signed power of attorney, Mrs. Gardner 
and the appellant went to the Union Trust Company. It was 
necessary that Mrs. Gardner’s signature be guaranteed, and 
the appellant did that. The box was opened and the contents 
taken. The appellant was with Mrs. Gardner when that hap¬ 
pened. A package of securities and jewelry was taken from 
the box. Mrs. Gardner had no safe deposit box in this city, 
but Mr. McDonald had one at the Second National Bank, 
which he had opened the previous May (Tr. 46, line 23), and 
the property which had been taken from Mrs. Kerr’s safety 
deposit box was put in the appellant’s safe deposit box for 
safekeeping overnight (Tr. 51, lines 11-26; Tr. 58, lines 4r-9). 

On the same occasion at Mrs. Kerr’s apartment on August 
30,1940, Mrs. Kerr signed another letter, which had been pre¬ 
pared by the appellant. This letter, dated August 30, 1940, 


was directed to the Equitable Trust Company of Baltimore , 
requesting that Wellington Fund Certificate No. WP-2525 
which was the property of Mrs. Kerr, be liquidated and thei 
proceeds sent to Mrs. Kerr at 1833 New Hampshire Avenue, 
Northwest, Washington, D. C. This was the address of Mrs. 
Gardner (Tr. 55, line 6). Mrs. Kerr at that time was living 
at 1433 Columbia Road (Tr. 23, line 21). Under date of Sep¬ 
tember 3, 1940, a letter was addressed to the Equitable 
Trust Company by one Adam Weir introducing Mr. W. W. 
McDonald, and requesting that he be assisted in liquidating 
Mrs. Kerr’s certificate (Tr. 40, line 19). On September 7, 
1940, the Equitable Trust Company, apparently responding 
to the letter of Mrs. Kerr, wrote the appellant a letter ad¬ 
dressed in care of Adam Weir, Earle Building, Washington, 
D. C., stating in part “As requested by Mrs. Florence V. Kerr, 
registered owner of certificate WP-2525 of Wellington Foun¬ 
dation, Inc., we enclose our check to her order in the sum of 
$4,067.73.” The appellant acknowledged receipt of this let¬ 
ter and check (Tr. 39, lines 30-32; Tr. 40, lines 1-7). 

In order to cash the checks, including the $4,067.73 check for 
Wellington certificate WP-2525, it was necessary to procure 
another power of attorney. Mrs. Gardner testified that it was 
her understanding that this power of attorney was prepared by 
Mr. Laughlin (Tr. 52, line 16). This power of attorney was 
quite broad in its terms and authorized Mrs. Gardner, among 
other things, “to deposit in, and withdraw from, moneys be¬ 
longing to the grantor” (Tr. 47). This power of attorney was 
dated September 4,1940 (Tr. 47) and was signed by Mrs. Ken- 
in Providence Hospital. Mrs. Gardner was present when it 
was signed but the appellant was not (Tr. 23, line 4). While 
Mrs. Ken was in Providence Hospital the appellant sent her 
flowers on two occasions, and the day she left the hospital he 
saw her there alone, and suggested she endorse her stock in 
blank (Tr. 24, lines 8-22). 

When McDonald received the check from the Equitable 
Trust Company in the amount of $4,067.73, he had Mrs. Gard¬ 
ner endorse it (Tr. 51, lines 31, 32; Tr. 52, line 1). This check, 
which represented the selling price of the Wellington certifi¬ 
cate (Tr. 40, line 16), was endorsed as follows: “Florence V. 
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Kerr, by Mrs. Edith D. Gardner, Attorney,” “Mrs. Edith D. 
Gardner;” “The National Bank of Washington;” and “The 
First National Bank of Baltimore.” (Tr. 40, lines 25-27). Mrs. 
Gardner cashed this check at The National Bank of Washing¬ 
ton (Tr. 52, line 3). She gave him the full amount of the 
check, $4,067.73 (Tr. 52, lines 9, 10). This check, as hereto¬ 
fore stated, was cashed under authority of the second power of 
attorney, which, like the first, had been prepared by an attor¬ 
ney at the request of this appellant (Tr. 52, lines 12-26). 

The entire amount collected by Mrs. Gardner and by the 
appellant from the liquidation of Mrs. Kerr’s Wellington 
Foundation certificates was over $8,000 (Tr. 53, line 10). Mrs. 
Gardner gave appellant $4,067.73 (Tr. 52, lines 9, 10), and 
Mrs. Kerr $5.00 on one occasion and $10.00 on another oc¬ 
casion, and the rest of the money was spent by her for Mrs. 
Kerr’s hospital expenses and for her own purposes (Tr. 57, 
lines 21-25). 

For the defense, Daniel M. Ryan testified that he was Presi¬ 
dent of the Kentucky Drilling Company of which the appellant 
was Secretary and Treasurer. On cross-examination he stated 
that this corporation was organized in May 1940, but when 
asked if it was not a fact that the charter was obtained on Octo¬ 
ber 23, 1940, he answered that that was probably right. Mr. 
Ryan further testified on direct examination that four $1,000 
debenture certificates or bonds had been issued by that company 
to Florence V. Kerr (Tr. 60, lines 30-32; Tr. 62, lines 1-9). Mr. 
Ryan was then cross-examined at considerable length by the 
prosecuting attorney (Tr. 62-70; Tr. 71, lines 1-10; Tr. 72, 
lines 10-22). 4 

The four $1,000 debenture bonds of the Kentucky Drilling 
Corporation were apparently turned over to Mrs. Kerr’s at¬ 
torneys (Tr. 27, lines 24,25). 

Mrs. Kerr testified that she did not get the proceeds of the 
sale of her Wellington Fund certificates back. She stated that 

4 The obvious purpose of this cross-examination—which it is impossible to 
brief satisfactorily—was to show the worthlessness of the Kentucky Drilling 
Corporation and to suggest the possibility that it may have been “organized’* 
in October 1940 for the chief purpose of printing the “debentures” to give to 
Mrs. Kerr in exchange for her four thousand dollars which had been obtained 
the previous month (Tr. 39, lines 30-32; Tr. 40, lines 1-7). 
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the appellant never told her that he had invested the proceeds of 
her Wellington Foundation certificates. She learned that for 
the first time the day of the civil suit. She then learned that 
McDonald had invested the proceeds in some oil bond or cer¬ 
tificate or something (Tr. 27, lines 12-18). Some time between 
September 12 and September 28,1940 (Tr. 25, lines 4-8) while 
Mrs. Kerr was at Mother Jones’ Rest Home in Maryland, appel¬ 
lant and Mr. and Mrs. Gardner visited her, and she asked that 
appellant turn over to her the checks from the Wellington 
Foundation Fund certificates. Appellant said he would bring 
them out next day, but he did not (Tr. 25, lines 19-24). 

Mrs. Gardner, after getting the property from the safe deposit 
box of Mrs. Kerr in the Union Trust Company, kept possession 
of the property until about two weeks before the trial, when 
she delivered it over to the District Attorney (Tr. 58, line 5). 

SUMMARY OF ARGUMENT 

I. The trial court did not err in admitting in evidence the 
documents offered by the Government at the conclusion of the 
testimony. 

II. The trial court did not err in overruling the motion of 
the appellant for a directed verdict of Not Guilty at the con¬ 
clusion of the Government’s case. 

I 

The trial court properly admitted the documentary evidence 

All the documents which the Government offered in evi¬ 
dence in the trial were offered at the same time, and that was 
after all the Government witnesses had testified (Tr. 60, line 
15). The objection was based on the ground “that no con¬ 
spiracy had been shown.” In his brief the appellant says 
(page 8) “The Trial Court committed error in allowing said 
documents into evidence because a perusal of the record shows 
that the prosecutor had failed to connect the appellant with a 
conspiracy.” 

That in itself is no reason why the documents should not be 
received in evidence. It could be that the documents them- 
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selves would prove the appellant’s participation—although it 
is submitted that in this case the evidence was sufficient with¬ 
out them. The very purpose of offering evidence is to prove 
something; so it is no proper objection to say it cannot be re¬ 
ceived because the point has not already been proved. 

As appellee interprets this point in appellant’s brief, a bet¬ 
ter statement of it would be that evidence of the acts or dec¬ 
larations of another person (Mrs. Gardner) could not be 
proved as evidence against the appellant because there was 
no evidence of a conspiracy between them which would justify 
the inference that the acts of one were the acts of both. 

If that is the point, the record does not support it. All the 
important documents in the case were documents which the 
appellant had written or which had been written to him. 
There is no reference to a single document in the record which 
was the act or statement of Mrs. Gardner and by being ad¬ 
mitted did damage to the appellant. 

But the appellee does not rely on that. Granting that many 
of the documents offered were the creation of Mrs. Gardner, 
the evidence already before the Court and jury was sufficient 
to justify a finding that the appellant had conspired with Mrs. 
Gardner to steal the property of Mrs. Kerr. And “when a con¬ 
spiracy is established, everything said, written, or done by one 
of the conspirators in execution or furtherance of the common 
purpose is deemed to have been said, done or written by every 
one of them and may be proved against each.” 11 Am. Jr. 571, 
Sec. 40; Agnello v. United States, 269 U. S. 20, 35-36 (1925); 
Hitchman Coal & Coke Company vs. Mitchell, 245 U. S. 229, 
249 (1917); Wilborgv. United States, 163 U. S. 632,657 (1896). 

It does not appear that objection was made to evidence of 
any acts or declarations of others at any stage of the trial until 
all the oral testimony for the Government was in. Appellee 
does not understand that objection is made to the untimely re¬ 
ception of evidence by the trial court, but if it is, it is without 
merit because the order of proof “lies largely within the dis¬ 
cretion of the trial Court.” Hoeppel v. United States, 66 App. 
D. C. 71,76; 85 F (2d) 235 (1936). 
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The evidence was sufficient to justify the conviction 

I 

It is respectfully submitted that a review of the evidence in | 
this case shows that the jury was clearly justified in finding the | 
appellant guilty of conspiracy with Mrs. Gardner to steal secur- | 
ities and other property, as charged in Count 9 of the indictment. 
While the evidence is largely circumstantial, “as is true in 
most conspiracy cases from the very nature of the charge” j 
(Hoeppel v. United States, supra, at page 76), there is some 
evidence which might be characterized as direct. Mrs. Gardner 
testified that when she first went to see Mrs. Kerr, she went 
at the appellant’s suggestion. (Tr. 54, line 11). In answer to 
a question why she pleaded guilty, she said “Because I felt that 
I was guilty of conspiring with Mr. McDonald on the $8,000 
here”. (Tr. 54, line 6). She testified that the appellant asked 
her for a sum of money “because he said he had already made 
a commitment”. A “commitment” for what? For Kentucky 
Drilling Company? Why, that company had not yet been 
organized. (Tr. 62, lines 5-9). No wonder Mrs. Kerr didn’t 
know about it! (Tr. 27, lines 12—18). 

Appellant not only started the operation, but he kept it 
alive. After Mrs. Gardner told him she could not find Mrs. j 
Kerr, he gave her another “lead.” He prepared a power of at¬ 
torney for Mrs. Kerr’s signature giving power to Mrs. Gardner 
to take all her securities and jewelry from her safe deposit 
box. He prepared a letter for Mrs. Kerr’s signature request¬ 
ing the Baltimore company to liquidate her Wellington Fund 
certificate and send the check to Mrs. Gardner’s address. He 
prepared a letter giving him authority to invest Mrs. Kerr’s 
certificates at his “discretion”. He attended the ghoulish cere¬ 
mony at Mrs. Kerr’s bedside on August 30, 1940, permitted 
himself to be represented as her attorney, and saw her in 
her desperate state sign the paper which would make it pos¬ 
sible for Mrs. Gardner to extract Mrs. Kerr’s property from 
the safe deposit box at the Union Trust Company. (If it be 
true, as argued in appellant’s brief, that appellant had no “in- 
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terest” in the contents of the safe deposit box at Union Trust 
Company—by which it must be meant to be said that he had 
no intention of stealing them or any part of them—that would 
not absolve him of conspiracy to steal them. It may have been 
the agreement between him and Mrs. Gardner that he would 
help her steal the securities out of the box and also the Wel¬ 
lington certificates and that his share of the loot would be only 
the proceeds from the one Wellington certificate, WP-2525). 

When it became desirable to get another power of attorney, 
so that the checks which should arrive from Baltimore might 
be cashed without the signature or knowledge of Mrs. Kerr, it 
was the appellant who procured that power of attorney to be 
drafted. He was not present when it was signed at the hos¬ 
pital, but he did visit Mrs. Kerr while she was at that hospital, 
and he sent her flowers twice. (Incidentally, it is quite ap¬ 
parent that from the very beginning appellant had his eye 
on certificate WP-2525. Yet he was willing to place in Mrs. 
Gardner the power to cash the check realized on it. He was 
evidently confident that his agreement with Mrs. Gardner, 
whatever it was, was powerful enough to compel her to turn 
over to him the four thousand dollars to be realized on that 
certificate.) 

From these and the other facts it is quite apparent that if 
the appellant was not an indispensable part of the scheme, 
he was certainly considered by his co-conspirators the one best 
qualified to perform the major operations. 

Surely there was ample evidence of facts which, taken to¬ 
gether, could admit of no reasonable inference except that the 
appellant and Mrs. Gardner and possibly others conspired as 
charged in Count 9 of the indictment. As to proof of the overt 
acts, they turn out to be recitals of parts of the voluminous 
evidence. 

CONCLUSION 

It is respectfully submitted that the appellant received a 
fair trial; that the evidence was properly admitted; that the 
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conclusion of the jury was amply justified; and that the judg¬ 
ment of the court below should not be disturbed. 

Respectfully submitted, 

Edward M. Curran, 
United States Attorney. 

Allen J. Krouse, 

Assistant United States Attorney~ 

Charles B. Murray, 
Assistant United States Attorney. 


APPENDIX 

EXCERPT FROM BILL OF EXCEPTIONS 
TESTIMONY OF FLORENCE VOELZER KERR 

Tr. 21-35, inclusve. 

Tr. 36, line 1. 

Tr. 37. 

Tr. 71, lines 12-32. 

Tr. 73, lines 8-32. 

Florence Voelzel Kerr testified that she had lived in Wash¬ 
ington since September 1, 1918; that she met the defendant 
William W. McDonald on August 29,1940, through Mrs. Edith 
D. Gardner. She had met Mrs. Gardner in 1937 or 1938 at 
the office of Mr. Canby who w*as at that time connected with 
the Wellington Foundation Fund. She had purchased certifi¬ 
cates in the Wellington Foundation Fund from Mr. Canby and 
had other transactions with him. Mrs. Gardner was familiar 
with her transactions and business affairs. On August 29.1940, 
Mrs. Gardner came to witness’ apartment and remained there 
about two hours. McDonald was not present. From what 
witness remembers Mrs. Gardner came back later. McDonald 
was not with her on that occasion either. McDonald came in 
the next morning. Mrs. Gardner brought some papers up to 
witness. McDonald was with her. Witness was not able to 
sign the papers and McDonald made the remark that he didn’t 
think witness was in any condition to sign any papers at that 
time and Mrs. Gardner insisted that witness was able, and 
finally, after several attempts, witness did sign certain papers. 
Witness knows what those papers were. One of them was a 
letter to the National City Bank of New York requesting that 
they send a check for $150.00; another was a letter to Phila¬ 
delphia regarding the cashing of one of the Wellington Fund 
certificates; another was a letter to Baltimore, to the Equitable 
Trust Company cashing one of the Wellington Fund Founda¬ 
tion certificates, and the other was a letter giving Mr. Mc- 
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Donald the authority to go to Mr. Canby’s office to get the 
other Wellington Fund certificate. These papers were signed 
in the presence of Mr. McDonald. Mrs. Gardner had inJ 
troduced Mr. McDonald to witness, stating that Mr. McDonald 
was a friend of hers that she had gone to see in regard to the 
Wellington Fund certificates. Thereupon the witness identi-j 
fied a document marked Government Exhibit for Identification 
No. 1 and testified that it was a power of attorney to Mrs. Gard¬ 
ner giving her authority to go into witness’ safe deposit bo*| 
and to remove stocks and bonds and jewelry. That paper was | 
signed by witness on August 30, 1940, in her maiden name in | 
which name her safe deposit box in the Union Trust Company, I 
Washington, D. C., was. At that time (when the safe deposit I 
box was rented) witness was living at 1433 Columbia Road. ] 
In this safe deposit box, witness had all her stocks and bonds, 
with the exception of some that were at home, and her jewelry. 
Her Wellington Foundation certificates were in her steamer ! 
trunk in her apartment. She had two of these there, and Mr. 
Canby had another one at his office. Thereupon witness iden¬ 
tified Government Exhibit No. 7 for Identification as a partial 
list of the stocks that were in her safe deposit box. This list 
was prepared by Mr. McGroary, but witness made him a list j 
from memory that she guessed he copied Government Exhibit | 

7 from, together with information he got from the different j 
stock companies. The bonds are not listed on that list. Wit- | 
ness identified Government Exhibit for Identification No. 2 as 
a power of attorney witness gave Mrs. Edith D. Gardner when 
witness was in Providence Hospital. Witness had been in 
Providence Hospital six days before signing this paper. The 
paper is dated September 4. S. A. Williams, one of the witnesses 
to the signature, is a friend of Mrs. Gardner and Mr. McDonald. 
Mr. McDonald was not present when this document was signed 
by witness. Witness identified Government Exhibit No. 3 for 
Identification as a letter witness signed asking Mr. Canby to 
deliver to Mr. McDonald a Wellington Fund certificate. This 1 
paper was signed in witness’ apartment on August 30. Mrs. i 
Gardner handed the letter (Government Exhibit No. 3 for 
Identification) to witness to be signed. Witness identified 
Government Exhibit for Identification No. 4 as a letter to the 
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Philadelphia Trust Company, trustees for the Wellington 
Foundation, Incorporated, asking them to liquidate a Welling¬ 
ton Foundation certificate and mail the check to a new address, 
Mrs. Gardner’s address, that is, mailed to Florence V. Kerr, 
1833 New Hampshire Avenue, N. W., Apartment 308, Wash¬ 
ington, D. C. This address was Mrs. Gardner’s address, and 
witness’ address then was 1433 Columbia Road, N. W. Wit¬ 
ness identified Government Exhibit No. 5 for Identification as 
a letter to the Equitable Trust Company, Baltimore, Maryland, 
custodian of the Wellington Foundation, Incorporated, asking 
them to liquidate a Wellington Foundation certificate and send 
this check to 1S33 New Hampshire Avenue, N. W. Govern¬ 
ment Exhibits 4 and 5 were signed on October 30,1940, at 1433 
Columbia Road and are part of the group of letters handed 
to witness by Mrs. Gardner. Witness identified Government 
Exhibit No. 6 for Identification as a letter dated August 31, 
1940, to the Equitable Trust Company, custodian of the Well¬ 
ington Foundation. Incorporated, asking for the liquidation of 
a Wellington Foundation Corporation certificate. Witness did 
not sign that letter and does not know the signatures of the 
witnesses. The names of said witnesses are J. P. Byrne and 
W. W. McDonald. In answer to a question by the Court, the 
witness stated that she did not sign that paper and was sick at 
the time at Providence Hospital and no one was allowed to 
come into the room. The defendant McDonald was present 
when Government Exhibits 3, 4, and 5 were signed. Witness 
went to Providence Hospital the night of August 30 and re¬ 
mained there until about September 12. On the day witness 
was leaving the hospital, McDonald saw her alone in her room. 
Mrs. Gardner had gone down to the hospital office to pay the 
bill, and Mr. Gardner and Mrs. Trimble, the nurse on duty, 
had left the room, because Mrs. Gardner had said that Mr. 
McDonald wanted to speak to witness alone. Witness remem¬ 
bers distinctly that McDonald at that time suggested that 
witness endorse her stocks in blank so that Mrs. Gardner could, 
witness guesses, fill her name in. At that time there was an 
automobile suit pending and if a judgment were entered against 
witness, witness could say she didn’t have anything and Mrs. 
Gardner could say she didn’t have anything of witness’. At 
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this time witness had met Mr. McDonald only once before, 
that is, that day at her apartment. At this point witness iden¬ 
tified Government Exhibits 8 and 9 for Identification as cards 
attached to flowers that defendant McDonald sent to witness j 
while she was at the hospital. Mrs. Gardner took witness from j 
Providence Hospital to Mother Jones’ Rest Home where she j 
stayed from about the 12th of September to about the 28th of 
September. At this point Government counsel inquired of 1 
witness whether she had any understanding about her expenses | 
being paid during her stay at the hospital and at Mother Jones’ | 
Rest Home and her transportation back and forth, and witness 
replied that when it came time to get money for the hospital I 
expenses witness had about 8180 and she didn’t think that was 
enough and asked Mrs. Gardner if she didn’t think witness 
ought to send to New York to get some more money, and Mrs. 
Gardner replied that that would not be necessary; that they ! 
would take care of witness’ expenses out of their own money and ! 
when witness was well she could refund Mrs. Gardner for it. 
Witness had her bank accounts with the National City Bank ! 
of New York, with the National Bank of Washington, with j 
the Columbia Loan, and with the First Federal; also with the j 
Liberty. These were all savings accounts. During the period 
from September 12 to September 28, while witness remained j 
in this home in Maryland, she was not allowed to see anyone, j 
to have any contact with the telephone, nor to write letters— 
all this on instructions of Mrs. Gardner. After witness nad | 
been at the home about 14 days, Mrs. Gardner brought the 
defendant William W. McDonald out. At that time witness 
was fussing to get out of there, and Mrs. Gardner brought Me- I 
Donald there to see if he couldn’t get witness to stay there, j 
Mrs. Gardner came there in the morning first. In the evening 
Mr. and Mrs. Gardner were there with McDonald and all of j 
them tried to get witness to stay there, and finally they left 
and said they would see the doctor about getting permission to 
let witness go. (At this point, witness was asked whether she 
read Government Exhibits 1 and 2 before she signed them.) 
Witness at that time was very ill. Witness went from Mother 
Jones’ Home to her apartment at 1433 Columbia Road. Mr. 
McGroary brought witness some clothing and took her back 
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to her apartment. On Sunday afternoon Mr. and Mrs. Gard¬ 
ner and Mr. McDonald visited witness at Mother Jones’ Rest 
Home, and witness asked that the checks of the Wellington 
Foundation Fund certificates be turned over to her. She asked 
this of Mr. McDonald, and he said he would bring them out 
the next day, Monday. Witness did not see McDonald on 
Monday. Witness remained at her apartment one night and 
the next night was taken back to Providence Hospital by Mr. 
and Mrs. Gardner. She remained there one night and then 
Mr. and Mrs. Gardner took her to the Sacred Heart Home near 
Hyattsville, Maryland, where she remained two weeks. (Up 
to this point the witness had not testified to any conversations 
out of the presence of the defendant McDonald. At this point 
the Court, on its own motion, stated to counsel, out of the hear¬ 
ing of the jury, that it was the Court’s view that there was 
evidence of conspiracy which would make admissible state¬ 
ments of the co-conspirator out of the presence of the defendant 
McDonald. Counsel for the defendant stated that he did not 
agree with the Court’s view. However, there was no question 
pending before the Court and no ruling was made nor exception 
taken. The jury was then recalled and the examination of 
the witness proceeded). She did not see the defendant Mc¬ 
Donald while there and the next time she did see him was in 
Court December 17, 1941, in connection with her civil suit for 
an accounting, in which suit the defendant McDonald and Mr. 
and Mrs. Gardner were named as defendants. Witness never 
authorized McDonald, by conversation or otherwise, to invest 
her money in any venture of any kind, and McDonald never 
stated that he wanted to invest witness’ money in any kind of 
a venture. Asked why she signed the papers that had been 
identified, witness replied because Mrs. Gardner practically 
insisted that she sign them. Mrs. Gardner stated to witness 
upon this occasion that she was going to see a friend of hers 
relative to the Wellington Foundation certificates. When she 
came back she stated to witness that she had also gone to a 
lawyer and asked him about witness’ things in her safe deposit 
box, and he had advised her, in view of the fact that there was 
an automobile accident suit pending against the witness, to 
have witness give a power of attorney, giving authority to Mrs. 
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Gardner to go in the safe deposit box and get her securities and 
jewelry and Mrs. Gardner was supposed to get another safe 
deposit box in her name and take care of them. When witness 
came out of the Sacred Heart Home she went to the New 
Colonial Hotel because Mrs. Gardner told her that her furniture 
had been taken back and there was no other place for her to 
go. Witness had not authorized Mrs. Gardner to take her 
furniture out of her apartment. Mrs. Gardner told witness 
that she had sent the furniture back to the furniture company, 
telling them that witness was not in any position to pay for 
it. Witness never did get her furniture. She had paid for all 
but two pieces which they were supposed to replace with new 
furniture and then witness was to pay the balance, and the 
day witness came home from Mother Jones’ Rest Home, men 
from the Hub Furniture Company came to see witness and wit¬ 
ness had explained about her illness, and the furniture company 
man said that he would tell the office about it and make arrange¬ 
ments for them to come and get the two pieces and replace 
them, but in the meantime Mrs. Gardner had taken witness to 
Providence Hospital, and witness told her about that and she 
said that she would take care of it for witness and instead of 
taking care of it that way Mrs. Gardner told the furniture com¬ 
pany-to take it all back because witness could not afford to pay 
for it. Witness also had in the apartment, besides her furni¬ 
ture, a good supply of groceries, linens 5 silverware, china, and 
clothing. Witness has gotten back her clothing, but not the 
other things. Witness got part of her stocks back. Witness 
did not get the proceeds of the sale of her Wellington Fund 
certificates back. McDonald never told witness that he had 
invested the proceeds of her Wellington Fund certificates. 
Witness learned this the day of the civil suit. 

On cross-examination witness testified that she learned 
that McDonald invested the proceeds of one certificate in— 
witness doesn’t know what it is—oil bond or certificate or 
something. The Court then asked witness how many certifi¬ 
cates were there, and witness replied that there were three 
and that McDonald invested one out of the three certificates. 
Counsel for the defendant then resumed cross-examination 
and asked the witness what became of the other two certifi- 
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cates and the witness replied that Mr. and Mrs. Gardner got 
the proceeds of them and kept the proceeds. Witness’ attor¬ 
neys in the civil suit, Mr. McGroary and Mr. Howder, got 
some kind of bonds from Mr. McDonald’s investment. Mr. 
McGroary was witness’ attorney at the beginning of the auto¬ 
mobile accident suit.and he called in Mr. Howder about the 
15th or 16th of October 1940. In other words, before witness 
met Mrs. Gardner in August 1940, she had an attorney, Mr. 
McGroary. This automobile accident suit grew out of an 
accident in which a man in witness’ automobile was killed and 
witness was sued for damages. Asked whether witness was 
not then making an effort to conceal her assets so that the 
people who filed the suit could not collect judgment, witness 
replied that she was not trying to do anything until Mrs. 
Gardner got hold of her. At all the times testified about Mrs. 
Kerr was a member of the Bar of the District of Columbia and 
still is. She holds two law degrees. Witness knew what a 
power of attorney was. Witness knew that one of the papers 
she signed was a power of attorney, but Mrs. Gardner said 
she had gone to some lawyer and had gotten advice on that 
instead of going to witness’ own lawyer. Witness was not in 
any condition to read the papers and had only Mrs. Gard¬ 
ner’s word for what they contained. Witness met Mrs. Gard¬ 
ner about March 1938 in Mr. Canby’s office where Mrs. 
Gardner was a sales lady. Mr. Canby is a broker. Asked 
whether she had any business dealings with Mrs. Gardner at 
that time, witness replied that she believed that Mrs. Gard¬ 
ner was to receive the commission on one of the Wellington 
Fund certificates which witness had bought. Witness had 
confidence in Mrs. Gardner. Witness had explained her auto¬ 
mobile accident to Mrs. Gardner before Mrs. Gardner came to 
see her about it. Asked whether she was concerned about 
this automobile accident and about a judgment being rendered 
against her, witness replied that she was not; that her attor¬ 
ney said he would advise her when the time came whatever 
was necessary to do. Witness stated that she testified con¬ 
cerning this automobile accident before Justice O’Donoghue 
in the civil suit in this court. Asked whether she was sure 
of her recollection and if she were not making an effort to 
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conceal her assets as a result of the suits filed against her, wit¬ 
ness replied that she was only going by what Mrs. Gardner 
told her to do and that she had made no previous attempt to 
do anything. Witness stated that there was a suit filed 
against her in the District Court of the United States for the 
District of Columbia and also one filed against her some place 
in Maryland. Witness does not know the amounts. She 
knows that $10,000 is the limit provided by the District of 
Columbia Code. She never saw the paper in the Maryland 
suit and does not know what amount was sued for. A friend 
of witness, Mr. Hunt, was driving the automobile at the time 
of the accident. Witness was again shown Government Ex¬ 
hibit No. 1 for Identification and stated that it was signed 
by her in her maiden name and that her box had been in her 
maiden name. Asked by counsel for the defendant whether 
the paper was a power of attorney issued to Edith D. Gard¬ 
ner, Mrs. Gardner, who pleaded guilty here this morning, 
witness replied, “Yes”; but that that was the one that Mrs. 
Gardner said she went to some lawyer to find out about and 
Mrs. Gardner had it all prepared before she asked witness 
about it. Witness did not read the paper before she signed 
it. Witness did not have her glasses and Mrs. Gardner just 
told her what it was. This happened in witness’ apartment. 
Her glasses were on her trunk, and Mrs. Gardner told her 
never mind; that she would tell witness what the papers were 
and witness could sign. In reply to questions by the Court 
the witness stated that Mrs. Gardner told the truth about 
what the first paper was, but did not tell the truth about the 
second; that Mrs. Gardner told witness that the second power 
of attorney was to carry out a certain real-estate deal that 
witness had pending when she went to the hospital and to 
pay for witness’ necessary hospital expenses. Counsel for the 
defendant resumed the cross-examination. Witness identi¬ 
fied her signature “Florence V. Kerr” and said she wrote it all 
right without her glasses. Asked whether she read another 
document shown her, witness replied, “No,” that she didn’t 
have her glasses at the hospital where it was signed. Witness 
identified her signature on another document dated August 
29. Witness did not read that. Mrs. Gardner told her what 
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it was. This was the one wherein Mr. Canby was authorized 
to turn over to Mr. McDonald the Wellington Foundation 
certificate, which he had had in his possession ever since wit¬ 
ness purchased it in 1938. Witness denied that the signature 
on Government Exhibit No. 6 for Identification was hers. 
Asked whether she recognized it as a paper that Mrs. Gardner 
gave to her, witness replied “No”, Mrs. Gardner didn’t give 
her any paper on the 31st of August because she was in Provi¬ 
dence Hospital. Mrs. Gardner saw witness almost every day 
while she was in Providence Hospital. Asked whether Mrs. 
Gardner saw her on the 31st, witness replied “Yes,” she guessed 
Mrs. Gardner was there. She does not know. She was told 
by the nurse that no one was supposed to see her. Asked by 
the Court why Mrs. Gardner saw her if nobody was supposed 
to see her, witness replied that her feeling is that Mrs. Gard¬ 
ner and Dr. Keane left instructions that no one was to be in 
witness’ room except Mrs. Gardner and Mr. Gardner. Coun¬ 
sel for the defendant then resumed examination and asked the 
witness if she did not testify in the civil suit that Mr. and 
Mrs. Gardner or one of them saw her every day in Providence 
Hospital. Witness replied “Yes,” to the best of her knowl¬ 
edge they came every day. Counsel reminded witness that 
she had stated in explaining that she did not sign Exhibit 6 
that she was in the hospital that day, thus implying that Mrs. 
Gardner did not come to the hospital. Witness replied that 
the Gardners may have been there. She can’t swear whether 
they were there or not on the 31st of August. The first pa¬ 
pers that witness signed were signed on the 30th, and Mrs. 
Gardner, Mr. McDonald, Mrs. Callahan, and Mr. Tynall, the 
notary public, were present. Mrs. Gardner brought Mr. 
Tynall with her. Mrs. Callahan was not there before they 
arrived. Mrs. Gardner went down and said she was going to 
get a Mr. Carter, but Mr. Carter was not there so Mrs. Gard¬ 
ner brought Mrs. Callahan. Mrs. Callahan lived in the apart¬ 
ment and was brought there to be a witness to the first power 
of attorney. This was the first time witness met Mr. Mc¬ 
Donald and it was in this discussion that Mr. McDonald 
insisted that witness should not sign the paper because he 
didn’t think she was well enough to. Witness heard him say 
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that, but he was not talking to witness, but to Mrs. Gardner. 
Notwithstanding that, Mrs. Gardner insisted and after sev¬ 
eral attempts witness was finally able to sign her name. Wit¬ 
ness’ signature is legible writing, but it is not as good as witness 
usually writes. Another document signed “Florence Kerr” 
was shown witness, which she said she did sign. This signa¬ 
ture is vastly different from witness’ regular hand. Asked 
whether it seems quite clear to witness today, witness said, 
“Yes,” you can read it, but it isn’t the signature that witness 
usually signs. Witness didn’t have any difficulty placing the 
signature. Mrs. Gardner held her finger where she wanted 
witness to sign. Asked why she signed these papers after 
Mr. McDonald said she was in no condition to do so, witness 
said she didn’t know except that Mrs. Gardner insisted and 
said, “Well, she can sign it,” and said, “Now sign it.” Asked 
whether she feared Mrs. Gardner, witness replied she was so 
weak she didn’t care much about anything. Witness denied 
that she was sick as a result of rather extended drinking and 
said she had not been drinking until Mrs. Gardner came and 
got something for her and evidently it must have been more 
than liquor that she gave witness. Asked whether she had 
been drinking during the month of August, witness replied she 
had had some and said she had been taking it with egg and 
milk, which had been recommended by a physician. Witness 
had not been drinking excessively. Asked whether or not it 
was not a fact that witness was admitted to the hospital under 
the classification of alcoholic psychosis, witness replied she 
didn’t know what Mrs. Gardner put her in for. Counsel 
stated he meant the doctors, and witness replied she didn’t 
know herself and didn’t know what she was treated for. After 
she was in the hospital for six days, witness signed another 
paper. Witness did not receive any intoxicating liquors while 
she was in Providence Hospital. Witness was not quite as 
nervous then as when she first entered the hospital, but the 
doctors were giving her some kind of medicine to keep her 
quiet and she was feeling better. She did not have her glasses 
at the hospital. Asked whether she fell down the steps the 
day she got back from the hospital, witness replied she did 
not fall down any steps, and said that Mr. McDonald told 
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Mr. McGroary that. Asked what was the reason then for 
going back to the hospital, witness replied that she was getting 
well too fast for Mrs. Gardner. Witness attributed her return 
to the hospital to Mrs. Gardner. Mr. McGroary brought wit¬ 
ness from Mother Jones’ Rest Home with the understanding 
that Mrs. Gardner would either be there or that she would 
have the colored maid there to help witness get on her feet, 
because Mrs. Gardner had not brought any clothes out to 
Mother Jones’ Home and for that reason witness had to stay 
in bed, which was against the doctor’s orders, the doctor hav¬ 
ing ordered that her clothes be brought out so she could be 
up and around. So Mr. McGroary had to go to witness’ 
apartment and get her clothes and bring her home and she 
stayed there that night. Mrs. Gardner was supposed to be 
home when witness was brought home, but she was not there, 
and witness had to borrow money from Mr. McGroary to buy 
food. Witness got word to Mrs. Gardner through Mrs. Cal¬ 
lahan that she needed money, and Mrs. Gardner brought $5.00 
to Mrs. Callahan the next morning, but did not come up her¬ 
self. Later on, when witness was preparing her evening meal, 
Mr. and Mrs. Gardner came and brought Dr. Keane with 
them. Dr. Keane asked witness if she had been out of bed. 
Witness said, “No,” and Dr. Keane said he did not think 
witness ought to be up and around, and witness said she was 
not going to be; that she was going to have somebody come in 
and take care of her. Mr. and Mrs. Gardner and Dr. Keane 
then went out and Mr. and Mrs. Gardner came back and told 
witness she would have to go to Providence Hospital. Wit¬ 
ness doesn’t know whether the doctor had anything to do with 
her going back to Providence Hospital. The doctor saw wit¬ 
ness and recommended that she go to Sacred Heart Home, 
but didn’t say anything about a hospital. Witness went to 
Providence Hospital for one night and then to Sacred Heart 
Home. Mrs. Gardner finally gave back some of witness’ prop¬ 
erty to Mr. Krouse last week. To the best of witness’ knowl¬ 
edge, this property, which was securities, had been in Mrs. 
Gardner’s possession all along. To the best of witness’ knowl¬ 
edge and belief, Mrs. Gardner has all witness’ furniture, silver¬ 
ware, linens, and everything. This silverware had never been 
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used before. Witness’ attorney has all the securities that were 
in the steamer wardrobe trunk in her apartment. She turned 
those over to Mr. McDonald. There was an authorization to 
open that box. Witness knew what it was when she signed it 
and recalls distinctly that that was what the conversation 
between witness and Mrs. Gardner was about. Asked why 
she wanted Mrs. Gardner to take the securities, witness re¬ 
plied that she was so sick she thinks anybody could have got¬ 
ten anything, could have done most anything. On the day 
she signed that authorization, Mrs. Gardner gave witness 
liquor to steady her hand. Witness doesn’t know what kind 
of liquor it was. Asked whether there were a large number of 
empty whiskey bottles in witness’ apartment, witness replied 
there were not. Witness was taking liquor in milk three or 
four times a day. She believes it was Cascade liquor. This 
liquor was recommended by a doctor living in the apartment. 
He was not witness’ regular doctor. Witness had been taking 
it for several months. Witness took maybe a couple table¬ 
spoonfuls with an egg and milk. During this period of illness, 
witness was able to get up and about every day and take care 
of the apartment and went out every day. Witness was get¬ 
ting her breakfast when Mrs. Gardner came. Witness was 
feeling well at that time. This was on August 28th or 29th, 
about 9 or 9: 30 o’clock in the morning. There was some con¬ 
versation and Mrs. Gardner asked witness about the automo¬ 
bile case and witness told her about it. Mrs. Gardner stated 
she knew quite a bit about it and then started talking about 
the Wellington Fund. In this conversation Mrs. Gardner 
stated that she was no longer with Mr. Canby any more. 
Mrs. Gardner stated that the Government was going to in¬ 
vestigate the Wellington Fund and she thought witness ought 
to dispose of it or she would lose her investment. Mrs. Gard¬ 
ner said she didn’t know much about the matter, but a friend 
of hers could tell about it and she was going down to see 
him. Nothing was said in this conversation about the prop¬ 
erty in the witness’ automobile accident. Mrs. Gardner went 
out, at witness’ request, and got some liquor for witness be¬ 
cause witness was beginning to feel nervous. Witness may 
have been mistaken when she said earlier in her testimony 
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that it was Mrs. Gardner’s suggestion to get the liquor. She 
asked Mrs. Gardner to get a half pint. Witness did not ask 
Mrs. Gardner to get any particular kind of whiskey. The doc¬ 
tor had not told her to get any particular kind. Witness 
drank one or two portions of milk and whiskey while Mrs. 
Gardner was there. It did not affect her any differently from 
the other drinks that she had taken, except that she doesn’t 
remember when Mrs. Gardner came back to the apartment 
late that afternoon. Witness denied that she had implied in 
her previous testimony that this liquor must have been doped. 
She doesn’t say that Mrs. Gardner must have put something 
in with the liquor. The next day Mrs. Gardner also got a 
half pint of liquor for witness. Witness does not recall 
whether she was given more liquor on the 29th or not. On 
the 30th Mrs. Gardner got liquor again at witness’ request. 
Witness does not know what brand it was. Mrs. Gardner 
came on the morning of the 30th, about 9:30, left about 
11:30 and when she came again she brought Mr. McDonald, 
a notary public, and Mrs. Callahan. On that morning she 
took something to drink to steady her nerves. Witness did 
not say that she did not know what the papers she signed that 
day contained. She didn’t read them because Mrs. Gardner 
was much excited and in a hurry to get them signed. Witness 
had no reason to doubt Mrs. Gardner. Witness told Mrs. 
Gardner she couldn’t see without her glasses. Witness’ 
glasses were on the trunk. She asked Mrs. Gardner for them, 
but they were not produced, and she did not insist on getting 
them because she was sick. Witness was again asked if she 
was classified as an alcoholic psychosis case in the hospital, 
and she stated she didn’t know. She was treated on one 
other occasion for alcoholic psychosis. Her friend, Mr. Hunt, 
used to come to the apartment. He would go out and get her 
groceries and do different errands for her. He has also pur¬ 
chased liquor for her. This was the Mr. Hunt who was driv¬ 
ing the automobile when the man was killed. In addition 
to being a graduate attorney and holding a degree of LL. M. 
witness was employed by the Civil Service Commission in 
the District of Columbia. Witness also took a special busi¬ 
ness course, where she took up accounting and bookkeeping. 
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Witness’ maiden name was Florence Voelzel. Witness denied 
that she made any attempt to conceal assets until Mrs. Gard- [ 
ner had contacted witness. Witness put these securities in a 
safe-deposit box under her maiden name of Florence Voelzel. 
Asked why she put it in her maiden name, witness said she 
had a personal reason. The Court instructed witness to 
answer the question as to what was the reason and witness 
finally stated that she did not want her younger brother to 
know where her assets were. Witness was asked if she had 
not testified before Justice O’Donoghue that she put these 
securities away in her maiden name because she was worried 
about the automobile trial, but the witness denied that, stat¬ 
ing that she was not worried. Witness stated that she did 
not remember whether she testified to that effect or not. At 
the time she rented the box, no suit had been filed against 
her, but the accident had occurred and the man had been 
killed. The accident occurred in August, and the securities 
were put in the witness’ maiden name in November. Witness 
stated that the reason for taking her securities out of the Lib¬ 
erty Bank deposit box and putting them in the Union Trust 
in her maiden name was because she sold a lot of stock and 
bonds that a broker was asking her to sell. Thereupon wit¬ 
ness was questioned on her testimony of January 7, 1941, in 
the civil suit before Justice O’Donoghue to the effect that 
the transfer was made because witness was a little bit fright¬ 
ened about the outcome of the trial. Witness stated that she 
took this other safe-deposit box so as to deposit all of her 
stock and stated that she may have been a little worried about 
the civil suit also. Asked the direct question whether she 
attempted to conceal assets, witness denied it and said she 
may have been worried about the suit, but she was also worried 
about her younger brother. Asked why she had not men¬ 
tioned her younger brother in her testimony in the civil suit, 
witness stated she was not asked about the brother and she 
didn’t think family matters were entering into the case. Wit¬ 
ness further stated that she had told the attorneys for the 
other side in the automobile case about certain real estate that 
she had in Maryland and that is why they took an attachment 
on it. Witness denied drinking intoxicants to excess. Wit- 
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ness stated she always knew what she was doing and had con¬ 
trol of her faculties. She remembered signing the papers and 
remembered Mrs. Gardner telling her what they were. 

Examination was as follows: 

By Mr. Whelan: 

Q. Then there was an attachment issued later? 

A. On the real estate, yes. 

Q. I sec. Now, Mrs. Kerr, you drank intoxicants 
quite a bit other than what was recommended by your 
doctor, didn’t you? 

A. I don’t know as I did or not. 

Q. Then I take it from that that you may have 
or may not; is that right? 

A. You can suit yourself. 

Q. I am asking a question. Madam, that is all. Did 
you drink intoxicants to excess? A. I did not. 

Q. You did not? A. No, sir. 

Q. So when you answered that you may have or may 
not, you didn’t understand my question, is that right? 

A. I didn’t drink to excess. First, if I remember cor¬ 
rectly, you asked me if I took more than what the doctor 
had asked me to. 

Q. Then you never drank to the extent you didn’t 
know what you were doing? A. No, sir. 

Q. You always knew’ what you were doing? 

A. Yes, sir. 

Q. You had control of your faculties, is that correct? 

A. I certainly did. 

Q. And having full control of your faculties, you had 
them w’hen you signed those various papers, did you not? 

A. What? 

Q. You had those faculties when you signed those 
various papers? 

A. I—I—I remember signing those papers, and I re¬ 
member her telling me what they were, yes. 

Whereupon the defendant called as his witness Florence V. Kerr 
who testified as follows: Counsel for the defendant called wit¬ 
ness due to the fact that the indictment charges that the defend¬ 
ant and others stole securities from her, including Southern 
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Railway stock of the value of $300, 30 shares of Reynolds To-] 
bacco stock, $1,000 worth of Radio Corporation of America! 
stock, and a whole list of stocks held by Mrs. Kerr in her safe 
deposit box and asked her where they were. The witness re¬ 
plied that that was her personal business. She was then asked 
whether she had all the stocks listed in the indictment, and she 
answered that after Mrs. Gardner returned what she did two 
weeks ago, she did have. This inquiry did not relate to the 
Wellington Foundation certificates. On further cross-exam¬ 
ination, witness testified that she did not get these securities 
back until December 17, when they were returned as the result 
of her civil suit. Witness was shown Government Exhibit 51, 
being a check payable to her order in the amount of $89.93, and 
testified that she never saw it before December 17,1941 in Judge 
O’Donoghue’s court. Witness was also shown Government 
Exhibits 52, 53, 54 and 55, being four 5% Serial notes of the 
Kentucky Drilling Corporation issued to Florence V. Kerr, and 
testified that she likewise never saw those before December 17, 
1941, in Judge O’Donoghue’s court. * * * 

Thereupon Florence V. Kerr was recalled by the Govern¬ 
ment in rebuttal and testified that Government Exhibit 51, 
being a check of the Kentucky Drilling Corporation in the 
amount of $89.93, payable to her ordered, dated December 19, 
1940, was not cashed by her for the reason that the Court in 
the civil case between her and this defendant and others or¬ 
dered that it be not accepted. Witness further testified that 
Government Exhibits 51-55 inclusive (being the said check and 
the four interest-bearing notes) had never been in witness’ 
possession. On cross-examination the witness testified that 
what she had stated was not what her attorneys told her but 
what Judge O’Donoghue said when he rendered the decision in 
the civil case. Under further questioning on cross-examination 
the witness stated that the Judge had stated that those papers 
were of no value and that the oil papers and the check were not! 
torn to shreds. She had large bruises over her face and arms 
to be accepted, and the Judge rendered a judgment in the 
amount of one of the Wellington certificates against Mr. Mc¬ 
Donald and one of the other defendants. 
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